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“When a friend told me LEXIS® MVP offered unlimited online access to 
my state law for*95° a month, I said, ‘Show me.” 


Unlimited use of Florida state 
law on LEXIS for $95 per month. 


I was paying hundreds of dollars a month 
just to keep my reference materials up to 
date. Like so many small practices, case 
reporters were nickel and diming me 
to death. Then a friend and former 
partner in another state told 
me about LEXIS MVP from 
The Michie Company. 
He said I could get unlimited 
online access to state law on 
the LEXIS service for $95 
a month or to any of a 
dozen or so specialty law 
libraries for a similar low 
monthly fee. 


_ recently, it’s helped me settle a couple of 
A cases out of court where I was up against 
“iq much larger firms. My research was every 
at bit as solid as theirs! 


LEXIS MVP is probably the single 
most powerful tool I have in my practice. I 
specialize in torts and criminal law, and it 
lets me zero in on just those cases 
and laws that relate directly to 
my practice — without ever 
leaving my desk. ‘The law has 
become so complex, so vast 
in recent years, this is only 
way I think smaller firms 
and solo practitioners can 
hope to keep up. The 
way I see it, I owe it to 
my friend to pass his 
very good advice along 
to others. 


Up until then, my 
feelings about online 
research services had 
been mixed. I knew you 
couldn’t beat them for ¥ 
fast access to the most %& 
up-to-date information, but 
I always heard this meter 
ticking away somewhere 
in the background. So I looked 
into it, and that just reinforced what 
my friend had said. Unlimited 
searching, downloading and online 
printing; no connection fee; no 
penalty if I canceled. Naturally, 
I decided to try it. Once I signed 
up, they had me online very quickly. 
I'd never experienced service like 
that before. Best of all, there was no 
“learning curve.” I started using it 
immediately for a very complex 
case I was already working on. Just 


Hector Leal has practiced law for 
18 years and is a recent subscriber 
to LEXIS® MVP services. 


A member service of 


1-800-356-6548 


MICHI 


LEXIS-NEXIS 


LEXIS, NEXIS, and the WORLD IN YOUR HAND logo 
are registered trademarks of Mead Data Central, a division of The 
Mead Corporation. ©1994, Mead Data Central. All rights reserved. 
* Includes applicable subscription fee. State and local taxes 
not included. Hector Leal is a partner in the law firm 
Leal & Bratt, Redmond, WA. 
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Florida 
ce only a select few can discuss the | 
specifics of a case with each other. 


That select group is all on LawDesk®. And only on LawDesk. 

Only LawDesk offers Florida cases, statutes and analytical material as part of a complete integrated 
research library of single-disc CD-ROMs with hypertext linking. Which means only LawDesk lets you jump from 
one publication to another without leaving the program. All with a few simple keystrokes. 

With LawDesk, for the first time, you have instant access to the most complete answers about state and 
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disc, you know how to use them all. 
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Comments on Domestic 
Violence Issue 


I have just received a copy of the 
October special issue of the Florida Bar 
Journal, dedicated to the issue of do- 
mestic violence. Never have I been so 
proud to be a lawyer in Florida and a 
member of the Bar. To have dedicated 
a special issue to this topic—an issue 
that has been under-reported, hidden 
and in many circles, unspeakable— 
shows true professionalism and a strong 
public interest about which all lawyers 
should be proud. I was also pleased to 
see the wide range of articles in this 
issue, covering practically every aspect 
of a lawyer’s practice that could be 
affected by domestic violence. 

I look forward to hearing more of the 
Bar’s good work in this and other areas 
of the law. 


LAWTON CHILES 
Governor, 
State of Florida 
Tallahassee 


I was certainly glad to see your most 
recent issue on domestic violence. The 
more we acknowledge and discuss this 
problem, the more likely we will be to 
find meaningful solutions. 

I was, however, dismayed by your 
failure to fully address the issue of 
alcohol and other drug abuse as it 
relates to domestic violence. While I 
realize that not all abusers are alco- 
holics or drug abusers, there are many 
who are. I cite the following statistic: 
A study of 400 battered women found 
that 67 percent of batterers frequently 
abused alcohol (Walker, L., The Bat- 
tered Woman Syndrome, New York: 
Springer, 1984). In light of this statis- 
tic the first question that should be 
posed by any member of the bar or 
judiciary who encounters a case of 
domestic violence is whether alcohol- 
ism or other drug abuse is an issue. 
For cases in which alcoholism or other 
drug abuse is an issue a meaningful 
intervention must include treatment 
for their addiction as mentioned in 
Catherine L. Waltz’s article, “The Ef- 
fectiveness of Intervention with 
Batterers.” 

The longer we refuse to fully exam- 
ine the interaction between alcoholism 
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and other drug abuse and domestic 
violence we do society a disservice and 
the less likely we will be to find mean- 
ingful solutions. 


KarRAL B. HEFFERNAN 
Jacksonville 


I noted the pictures associated with 
11 of the 15 articles and two columns 
related to domestic violence in the 
October issue. All of the pictures show 
either a female, child, or both as vic- 
tims. The picture and caption associ- 
ated with the article entitled “Clem- 
ency and the Battered Woman” por- 
trays the woman as the victim. A little 
balance in photographs would be ap- 
preciated. Perhaps a picture of the real 
victim, the deceased, should have been 
included. The deceased has no opportu- 
nity for clemency. Violence is violence. 
The deceased received the ultimate 
infliction of domestic violence. 


WARREN ADRIAN RACHELS 
Tampa 


The October 1994, Journal article, 
“Clemency and the Battered Woman,’ 
by Mark R. Schlakman, addresses an 
important issue relevant to domestic 
violence. However, I must take issue 
with Mr. Schlakman’s comment that 
clemency does not exonerate the indi- 
vidual for the crime. In certain 
instances, clemency may indeed exon- 
erate guilt. According to the Rules of 
Executive Clemency, executive clem- 
ency may include a full pardon; con- 
ditional pardon; commutation of sen- 
tence; remission of fines and forfeitures; 
specific authority to own, possess, or 
use firearms; restoration of civil rights 
in Florida; and restoration of residence 
rights in Florida. Fla. R. Exec. Clem. 4. 

The rule regarding a full pardon 
states, “[a] Full Pardon uncondition- 
ally releases the person from punish- 
ment and forgives guilt.” Fla. R. Exec. 
Clem. 4(a) (emphasis added). A condi- 
tional pardon also forgives guilt, should 
the applicant fulfill the specified condi- 
tions of the pardon granted by the 
Governor and three Cabinet members. 
Fla. R. Exec. Clem. 4(B). 

Florida courts have held that a full 
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pardon does indeed exonerate the indi- 
vidual for the crime for which the 
pardon has been granted. “[A] Pardon 
gives to the person in whose favor it is 
granted a new character, and makes 
of him a new man.” Singleton v. State, 
38 Fla. 297, 302, 21 So. 21 22, (1896); 
see, e.g., Fields v. State, 85 So. 2d 609, 
610 (Fla. 1956) (holding that a par- 
doned felony conviction does not count 
for purposes of the habitual offender 
statute); Marsh v. Garwood, 65 So. 2d 
15, 19 (Fla. 1953) (distinguishing a 
parole from a pardon). These Florida 
Supreme Court cases followed the Su- 
preme Court in Ex parte Garland. 
“When the pardon is full, it releases 
the punishment and blots out of exis- 
tence the guilt, so that in the eye of the 
law the offender is as innocent as if he 
had not committed the offence [sic].” Ex 
parte Garland, 71 U.S. 333, 380 (1866). 

More recently, the Fifth District 
Court of Appeal held that a full pardon 
erases both the guilt of the offender 
and the penalty paid for the offense. 
Doe v. State, 595 So. 2d 212, 213 (Fla. 
5th DCA 1992). Thus, in light of the 
Rules of Executive Clemency, the hold- 
ings of the Supreme Court, the Florida 
Supreme Court, and Fifth District 
Court of Appeal, a full pardon blots out 
any existence of guilt and punishment. 


K. MALLORY 
Jupiter 


Author Responds 
At first blush, I believed Mr. Mal- 
lory’s issue to be one of semantics; 


nevertheless, some clarification may 
be appropriate. As Mr. Mallory cor- 
rectly states, “[a] full pardon uncondi- 
tionally releases the person from 
punishment and forgives guilt.” How- 
ever, the Rules of Executive Clemency 


of Florida state that a commutation of 


sentence may adjust the applicant’s 
penalty to one less severe, but does not 
restore any civil rights that were lost 
as a result of the underlying felony 
conviction, nor does it restore authority 
for the individual to own, possess, or 
use firearms. 


While my article is focused solely 
upon review of battered women’s cases, 
it may be helpful to provide perspective 
relating to clemency’s overall effect 
upon prior offenses of record. A full 
pardon removes all disabilities result- 
ing from a conviction for a felony 


offense committed against the State of 


Florida. However, it does not expunge 
nor seal one’s record, nor completely 
“exonerate” the individual from such 
prior criminal conduct. As was stated 


in the article, clemency is an act of 


grace or mercy by the state. In some 
cases, the board, upon review of certain 
compelling circumstances, may grant 
clemency to an individual who actually 
committed the act for which he or she 
was convicted. Therefore, a full pardon 
is not necessarily predicated upon ac- 
tual innocence. Some courts have taken 
the view that a pardon vitiates both 
punishment and blameworthiness 
attributable to the prior criminal con- 
viction. Other courts have held that a 


The general principles which should ever 
control the lawyer in the practice of the legal 
profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer 
is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United 
States and the Constitution of the State of 


“| will maintain the respect due to courts of 
justice and judicial officers; 


“| will not counsel or maintain any suit or 
proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe 
to be honestly debatable under the law of the 


Oatu OF ADMISSION TO THE FLormDA BaR 


“| will employ for the purpose of maintaining 
the causes confided to me such means only as 
are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 


“| will maintain the confidence and preserve 
inviolate the secrets of my clients, and will accept 
no compensation in connection with their busi- 
ness except from them or with their knowledge 
and approval; 


“| will abstain from all offensive personality 
and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required 
by the justice of the cause with which | am 


“| will never reject, from any consideration 
personal to myself, the cause of the defenseless 
or oppressed, or delay anyone's cause for lucre 
or malice. So help me God” 


pardon eliminates the punishment but 
not the guilt relating to such crime. 
Florida courts have taken a middle 
ground. In Sandlin v. Cr. Just. Stan- 
dards & Tr. Com’n, 531 So. 2d 1344 
(Fla. 1988), the Florida Supreme Court 


reasoned that a full pardon removes 


the disabilities that would have other- 
wise rendered a prior convicted felon 
ineligible for certain employment op- 
portunities but held that the commis- 
sion “may take into account and rely 
upon the [circumstances surrounding] 
... the pardoned convictions and may 
give weight” to such information as it 
bears upon particularized hiring crite- 
ria. Accordingly, it would be technically 
inaccurate to generally state that for- 
giveness afforded by executive order 
serves as complete exoneration of the 
crime for which the pardon was 
granted. 

Mark R. SCHLAKMAN 
Special Counsel 
Office of the Governor 

Tallahassee 


Application of Death Penalty 


A comment on the death penalty 
article, “The Power of the Judiciary to 
Preclude the Death Penalty Before 
Trial,” in the October issue. 

A sane adult deliberately and will- 
fully murders another adult by shoot- 
ing the victim three times in the back. 
The justification—the victim was en- 
gaged in a lawful business of which the 
murderer did not approve. 

Failure to apply the death penalty 
in such a case is to deprive that penalty 
of most of its meaning. To use the 
award of a life sentence is to shift the 
penalty to the state’s taxpayers, who 
for the rest of the murderer’s life must 
provide to the felon food, clothing, 
shelter, medical care, and any other 
amenities accorded under kid glove 
treatment. 

Small wonder that Florida’s violent 
crime is at an all time high! 


A. EDWIN SHINHOLSER 
New Port Richey 


The Florida Bar Journal welcomes letters 
to the editor. Letters should be no longer 
than 350 words, and may be edited. 
Letters may be directed to “Letters to the 
Editor,” The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee, Florida 
32399-2300. 
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The Precepts by Which We Live 


he holiday season is upon 
us. A time of goodwill is 
here. 

It is a time of the year to 
appreciate loved ones, enjoy good 
friends, and exchange good wishes with 
strangers. It is a time to share with the 
less fortunate. It is a time of reflection. 
It is a time to take stock of life. It is a 
time to be thankful for the goodness life 
has bestowed. 

It is inevitable at a time like this to 
reflect upon the blessings of living in a 
free country. How fortunate we are to 
live in the United States. CNN has 
brought into our living rooms the hor- 
ror of Haiti, the despair of Rwanda, and 
the brutality of Bosnia. The list goes on. 

We are truly fortunate to live in a 
country of law, a nation where there 
are constitutional protections for the 
rights of individual citizens. We value 
human rights. Our country does not 
guarantee material wealth, but it does 
guarantee liberty. 

Under our system, the courts have 
the final responsibility for the protec- 
tion of individual liberty. The right of 
judicial review guarantees that the 
constitutional protections for each indi- 
vidual will not be trammeled by mob 
rule or by overzealous government ac- 
tion. This is a lot for which to be 
thankful. 

To live in this country and to live in 
Florida is really to be twice blessed. 
We are the fourth largest state in 
population in the country. We are one 
of the fastest growing states in the 
nation. Our future is ours to fashion. 


by William F. Blews 


More and more, the rest of the country 
turns to us for leadership. 

No other state has the combination 
of climate, natural beauty and location 
that Florida enjoys. The sun, the water, 
the beaches and, of course, the weather 
are all precious resources. The greatest 
resource of all, however, is none other 
than our people. The people of this 
state produce ten times the warmth of 
the sun. They are friendly, open, sin- 
cere, and have a desire to help others. 


A Privilege to Practice 

To practice law in Florida is indeed 
a real privilege. To be an officer of the 
court in the best state judicial system 
in the nation is a high honor. To pursue 
justice in such a state at this time is a 
special opportunity. Oh, yes, I know 
we are all concerned about the public’s 
perception of us, about overpopulation 
in the legal community, about unlim- 
ited demands from clients, and the 
heavy professional demands placed 
upon us, not to mention the necessity 


8 THE FLORIDA BAR JOURNAL/DECEMBER 1994 


of trying to meet financial obligations. 

The past years have witnessed a 
steady decline in money earned by 
lawyers. Lawyering is hard work. Law- 
yers should be fairly compensated for 
the awesome responsibilities and the 
arduous work we do. However, particu- 
larly at this time of year, it is good to 
remember Justice Terrell’s words about 
money being too small a god to be 
worshipped by our profession: “We are 
conscious of the charge that the history 
of professional organizations since the 
‘Guild’ system of the middle ages has 
been one bent on enlarging the econ- 
omy and selfish designs of its members. 
The answer to this charge is that if bar 
integration is to be nothing more than 
a spring board to leap for power and 
pay and perquisites, if it has no pur- 
pose other than to grab at the expense 
of others, it is unworthy of the noble 
traditions of the profession. The Bar 
increases in public esteem by the pre- 
cepts it lives by, not by the money it 
makes. In fact, if money-making is the 
lawyer’s sole purpose, he worships a 
god that is too small.” 

There are some things in life more 
important than money. At this time of 
year, it is well to remember that our 
profession is one of them. Our profes- 
sion increases in public esteem because 
of the precepts by which we live. 

No, the world is not perfect, our state 
is not the best it can be, and our 
profession can be improved. All in all, 
though, we have a lot for which to be 
thankful during this holiday season. 

Happy holidays. 0 
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Matthew Bende 


Matthew Bender’s new Florida Practice 
Library offers you a unique way to 
acquire a set of key publications priced 
substantially lower than when purchased 
separately. You can choose between two 
formats: a combination of print and 
CD-ROM or CD-ROM only. Either way 
you'll save! 


Terrific Value For Your Money! 
Florida Practice Library CD-ROM/ 
Print Mixed Option: 
Florida Forms of Jury Instruction 
(4 Print Volumes) 
* Florida Torts (5 Print Volumes) 
Florida Civil Practice Guide 
(7 Volumes on CD-ROM) 
¢ Florida Statutes and Florida Rules 
(on CD-ROM) 


For new subscribers: One Year 
Subscription to Florida Practice Library 
(includes purchase of all sets and one 
year of updates) 

$1,095 
New Price For Current Subscribers 
(includes one year of updates).......$895 
Florida Practice Library CD-ROM 
Only Option: 

+ Florida Forms of Jury Instruction 

Florida Torts 

¢ Florida Civil Practice Guide 

¢ Florida Statutes and Florida Rules 
One Year Subscription (including 
updates) $640 


All print volumes are looseleaf format; 
ipdated with suppl: s and revisions. 

Florida Forms of Jury Instruction first 

published in 1989. 

Florida Torts first published in 1988. 

Florida Civil Practice Guide first 

published in 1994. 


Compare the Library Price vs. the 

“if purchased separately price”: 

For new subscribers to the Florida 

Practice Library (print/CD-ROM 

option), annual subscription price is 
$1,095 


For the same publications contained in 
the Florida Practice Library (print/ 
CD-ROM option), annual subscription 
price if purchased separately by 
new subscribers would be 

$1,539 


For current subscribers to the Florida 
Practice Library (CD-ROM-only option), 
annual subscription price is. -.$640 


For the same publications contained in 
the Florida Practice Library (CD-ROM- 
only option), annual subscription price if 
purchased separately would be........$809 


800-223-1940 
FOR INTERNATIONAL CALLS: 
518-487-3000 
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EXECUTIVE DIRECTIONS 


Clients’ Security Fund Builds 
Public Confidence 


ne of the most popular 
public service programs 
you support with your an- 
nual Bar fees has proven 
to be the Clients’ Security Fund. That 
may at a quick glance seem unfortu- 
nate, as the fund reimburses clients for 
attorney misappropriations and un- 
earned fees. When you consider the 
growth of the Bar’s membership and 
Florida’s population since the fund was 
established in 1967, though, it is easy 
to see that substantial growth in the 
number of CSF claims was inevitable, 
and that the original purpose of the 
fund—to heighten public trust in the 
legal profession—is being achieved. 

For the 1993-94 fiscal year, the CSF 
paid out $683,413 on 122 claims, and 
paid $695,649 on 104 claims during the 
preceding year. In one recent year, 
CSF payouts topped $1 million. 

Compare that with the two claims 
we received in the fund’s first year of 
operation, and the trend becomes ap- 
parent. The Bar has grown from 10,784 
members to 56,099 members during 
that time, and paid CSF claimants 
more than $7.2 million. 

Because of the growth in claims, the 
Board of Governors and the CSF Com- 
mittee have been forced to make some 
hard choices about our ability to pay 
claims. With the trend expected to 
continue, more ways to keep the fund 
solvent and thus able to fulfill its 
purpose are being explored. 

The Board of Governors in recent 
years was forced to set more restrictive 
claims standards. While once we were 
able to pay all approved claims up to 
$50,000, the Bar now accepts claims 
up to $50,000 but guarantees only that 
it will pay the first $10,000, with 


by John F. Harkness, Jr. 


claims over $10,000 going into a pool 
for pro rata payment at the end of the 
fiscal year based upon the fund’s an- 
nual claims experience. 

For 1992-93, the Bar paid $31,624 
on a $50,000 claim, or just over half of 
the amount above the guaranteed 
$10,000. For 1993-94, that rose to 
$45,008, or almost 88 percent of the 
amount above $10,000. 

Since July 1, the Bar has approved 
35 claims totalling $377,402. Of that 
amount, $159,358 has been for claims 
of $10,000 or less. The remainder will 
go into the pro rata pool. 

Clients’ Security Fund Committee 
Chair Chester Skipper reports that 
many claims today involve lawyers 
who have accepted fees—usually less 
than $2,000—and then failed to earn 
those fees. Of the 35 claims approved 
this year, 13 are for $2,000 or less. 
Eleven are for $10,000 or more, with 
four of those seeking the $50,000 maxi- 
mum. The average approved claim was 
$10,783. 
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Last year 58 paid claims were $2,000 
or less, 22 were for $10,000 or more, 
and six were for the $50,000 maxi- 
mum. The average approved claim was 
$6,641. Those figures suggest that while 
we have not been able to pay all claims 
to the extent we once did, most of those 
whose claims were found to be valid 
were satisifed with the final result of 
their claim. That is backed up by the 
letters I receive throughout the year 
from grateful claimants, many of whom 
were not aware of the Clients’ Security 
Fund until they called to file a griev- 
ance against their lawyer. 

The CSF Committee is actively work- 
ing on solutions, both for its monetary 
pinch and to cut down on the number 
of claims. The committee has proposed 
that the Bar support, for example, 
legislation to require insurance compa- 
nies to notify clients when settlement 
checks are mailed to their attorneys. 
Adoption of a similar law in New York 
substantially reduced the number of 
claims against that state’s security 
fund. 

The Board of Governors also has 
approved phasing-in an increase to the 
amount of your annual fee going to the 
fund, from $7.20 to $15, the maximum 
allowed by the Supreme Court. This 
year, that contribution is at $11.10 of 
your $190 fee. 

Unlike other states, Florida relies 
on volunteers to investigate CSF claims, 
so we can devote almost all of the 
fund’s resources to paying claims. The 
committee is actively seeking volun- 
teers, and would welcome your input. 

For more information about the fund 
and its operations, contact Teresa 
Bartlett at the Bar Center, telephone 
(904) 561-5812. 0 


Two Special Offers From 
The Employee-Owners Of Avis 
Exclusively For Members Of 


The Florida Bar 


Case Closed! 
It’s Avis 
For Great 


When it comes to bar association member 
benefits, Avis always rules in your favor. “We try 
harder” by offering you low, competitive daily 
business rates along with special discounts for 
both business and leisure rentals. 

And just for the record, now you can enjoy 
valuable offers like a free upgrade and $10 off a 
weekly rental. See the coupons below for details. 

As a bar association member, you'll also 
appreciate our many convenient airport 
locations and time-saving services that make 
renting and returning an Avis car fast and easy. 
With an Avis Wizard® Number and an advance 
reservation, Avis Express® lets you bypass busy 
rental counters at over 70 U.S. and Canada 

airport locations. And during peak periods at 


Memb er Benef Its major airports, Roving Rapid Return® lets you 
e depart with a printed receipt in seconds if 


you are a credit card customer and require 
no modifications to your rental charges. 

At Avis, justice is served every day. To take 
advantage of the offers below, call your travel 
consultant or the Avis Special Promotion number 
toll free: 1-800-831-8000. Be sure to mention 
your Avis Worldwide Discount (AWD) number: 


A421600 


A Free Avis Upgrade! 
Terms and Conditions 
Coupon valid for a one-time, one-car-group upgrade on an Intermediate 
(Group C) through a Full Size 4-door (Group E) car. Maximum upgrade to 
Premium (Group G). Offer valid on daily, weekend and weekly rates only. 
Coupon must be surrendered at time of rental; one per rental. Coupon 
valid at Avis corporate and participating licensee locations in the 
contiguous U.S. Cars and upgrades are subject to availability at 
time of rental. An advance reservation with request for upgrade is 
required. Renter must meet Avis age, driver and credit requirements. 
Minimum age is 25. 
Rental Sales Agent Instructions 
At Checkout: 
Assign customer a car one group higher than car group reserved. 
Upgrade to no higher than Group G. Charge for car group reserved. 
In AWD, enter number printed below. In CPN, enter number printed 


below. Complete this information: 
AVIS. 


Rental Location 
We try harder: 


RA 

Attach to COUPON tape. 
AWD #A421600 

CPN #UUGC117 

Offer Expires 9/30/95 


$10 Off Weekly Rates 
Terms and Conditions 
Offer valid on an Intermediate (Group C) through a Full Size 4-door 
(Group E) car for a 5-day minimum rental at weekly rates. Coupon must be 
surrendered at time of rental; one per rental. May be used in conjunction 
with bar association special rates and discounts. May not be used in 
conjunction with any other coupon, promotion or offer. Coupon valid at 
Avis corporate and participating licensee locations in the contiguous U.S. 
Offer not available during holiday and other blackout periods. Offer may 
not be available on all rates at all times. Cars subject to availability. Taxes, 
local government surcharges and optional items, such as LDW, additional 
driver fee and refueling, are extra. Renter must meet Avis age, driver and 
credit requirements. Minimum age is 25. 
Rental Sales Agent Instructions 
At Checkout: 
In AWD, enter number printed below. In CPN, enter number printed below. 


Complete this information: 


Attach to COUPON tape. 
We try harder: 


Rental Location 


AWD #A421600 
CPN #MUGCO34 
Offer Expires 9/30/95 
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the Homestead Subject 
the Statute on Fraudulent 
Asset Conversions? 


by David E. Peterson, Robert F. Higgins, and Matthew E. Beal 


S. §222.30 (1993), entitled 
“Fraudulent asset conver- 
sions,” proscribes conver- 
sions of nonexempt assets 
to exempt form “with the intent to 
hinder, delay, or defraud” creditors. 
The statute applies to transactions and 
conversions occurring on or after Octo- 
ber 1, 1993. F.S. §222.29 (1993) pro- 
vides that an exemption permitted un- 
der Ch. 222 “is not effective if it results 
from a fraudulent transfer or convey- 
ance as provided in chapter 726.” 
Because of the large number of insol- 
vency attorneys advising their debtor 
clients on the availability of Florida 
exemptions, the interpretation of these 
statutes will greatly affect the practice 
of law in this area. Attorneys giving 
advice to convert nonexempt assets to 
exempt form must know the limits of 
what is permissible, not only for the 
benefit of their clients, but also for 
their own protection. It is ethically 


impermissible for attorneys to counsel 
or assist their clients in the commis- 
sion of a fraud.! This prohibition ap- 
plies in the context of fraudulent convey- 
ances.? The extent to which a finan- 
cially distressed debtor may lawfully 
convert nonexempt assets to exempt 
form also limits what an attorney can 
ethically advise a client to do. Ostensi- 
bly, the new statute eliminates any 
legitimate role which the attorney 
might play in this area.? 

However, there may yet be some role 
for the attorney. The enactment of 
§222.30 raises a constitutional issue 
that has attracted little attention, i.e., 
the question of what effect, if any, the 
new statute has on a debtor’s conver- 
sion of nonexempt assets to homestead. 

As a theoretical matter, the answer 
seems obvious. The statute does not 
and cannot affect the conversion of 
nonexempt assets to homestead be- 
cause the debtor’s right to exempt his 
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or her homestead arises solely under 
the Florida Constitution and, there- 
fore, supersedes any attempt by the 
legislature to deprive the debtor of the 
ability to exempt his or her homestead 
through general legislation. While the 
legislature may to some degree regu- 
late the procedural exercise of constitu- 
tional rights, the right to convert 
nonexempt assets to homestead is not 
procedural, but substantive. 

Before frustrated debtors and their 
counsel erupt in euphoric celebration 
at the discovery of this apparent loop- 
hole, however, it is important to note 
that this obvious answer begs the ques- 
tion to some degree. Although the 
debtor’s right to convert nonexempt 
assets to homestead cannot be modified 
by statute, it is not clear to what extent 
the insolvent debtor could lawfully con- 
vert nonexempt assets to homestead 
even before the enactment of the new 
statute concerning fraudulent asset con- 


Art by Joe McFadden 


\ 


versions. 

Certainly, even before the enactment 
of §222.30, creditors’ counsel argued 
that debtors should not be able to 
fraudulently convert nonexempt assets 
to exempt form. Still, the legislature 
must have felt that the prior law was 
too generous to debtors, or there would 
have been no need to enact §222.30. 

Section 222.30 was enacted to ad- 
dress the problem of debtors using the 
largely unlimited Florida exemptions 
to avoid payment of their just debts. 
Prior to the enactment of the statute, 
the popular view had become that 
debtors were free to convert their non- 
exempt assets to exempt form, then file 
bankruptcies to discharge any obliga- 
tion they may have to pay their credi- 
tors while at the same time keeping 
their exempt property. This view be- 
came popular due to a few widely 
publicized cases, some involving mil- 
lions of dollars, as well as a large 
number of smaller cases in which debt- 
ors had successfully exempted property 
of substantial value, leaving their credi- 
tors with little or nothing to show for 
their claims.® In some cases, the debtor 
had moved to Florida for the specific 
purpose of taking advantage of Flor- 
ida’s liberal exemption laws.® 

The perception that the Florida ex- 

emption law was susceptible to abuse 
ultimately led to the enactment of 
§222.30. Subsection 222.30(2) says as 
follows: 
Any conversion by a debtor of an asset that 
results in the proceeds of the asset becom- 
ing exempt by law from the claims of a 
creditor of the debtor is a fraudulent asset 
conversion as to the creditor, whether the 
creditor’s claim to the asset arose before or 
after the conversion of the asset, if the 
debtor made the conversion with the intent 
to hinder, delay, or defraud the creditor. 

In fraudulent conveyance statutes, 
intent to defraud need not usually be 
proven with direct evidence.? The 
debtor is not likely to admit intention 
to defraud his or her creditors. In 
§222.30, as in fraudulent conveyance 
statutes, the traditional badges of fraud 
should be considered circumstantial 
evidence of actual fraud.§ 

Subsections 222.30(3) and (4) pro- 
vide the remedy for a fraudulent asset 
conversion. Subsection 222.30(3) 
permits the creditor to obtain “[a]void- 
ance of the fraudulent asset conver- 
sion. . . .2 Presumably, this authorizes 
reversal of the transaction and return 
to the status quo ante. However, this 


The perception that 
the Florida 
exemption law was 
susceptible to abuse 
ultimately led to the 
enactment of 
$222.30 


remedy may be of no value if the person 
to whom the debtor transferred the 
nonexempt asset no longer has the 
asset, or if there is a defense, e.g., the 
debtor gave reasonably equivalent 
consideration for the asset.!° Here, the 
creditor may want to proceed against 
the exempt property in the hands of 
the debtor. 

Subsection 222.30(3)(b) permits the 
creditor to proceed against the “asset 
converted.” However, it appears that 
the term “asset converted” means the 
nonexempt asset because subsection 
222.30(2) establishes a dichotomy be- 
tween the converted asset and the 
exempt “proceeds of the asset.”!! 

At first, subsection 222.30(4) seems 
to plug this hole by providing that “if 
a creditor has obtained a judgment on 
a claim against the debtor, the credi- 
tor, if the court so orders, may levy 
execution on the asset converted or its 
proceeds” (emphasis added). However, 
here the term “proceeds” may not refer 
to the exempt property. Subsection 
222.30(4) was apparently borrowed 
from similar language in subsection 
726.108(2), where the word “proceeds” 
has a different meaning.!2 Subsection 
222.30(2)(c(2) authorizes “[a]ny other 
relief the circumstances may require,” 
but it seems doubtful that such an 
important remedy would be relegated 
te a catchall. 

Section 222.29 says that “[aJn ex- 
emption. . . is not effective if it results 
from a fraudulent transfer or convey- 
ance as provided in chapter 726.” How- 
ever, §222.29 does not clearly dispose 
of the issue either because it does not 
refer to §222.30.18 


14 THE FLORIDA BAR JOURNAL/DECEMBER 1994 


The most plausible explanation is 
that the legislature simply did not 
think about these issues and instead, 
adopted a “shotgun” approach in deal- 
ing with the inadequacies in the preex- 
isting law. Clearly, the legislature in- 
tended the creditor to be able to proceed 
against the otherwise exempt property, 
and the courts should construe §§222.29 
and 222.30 to permit such a result. 

Assuming the courts adopt this in- 
terpretation, the statute has a devas- 
tating effect on a financially distressed 
debtor’s ability to convert nonexempt 
assets to exempt form whether the 
debtor files a bankruptcy or not. If the 
debtor does not file a bankruptcy, a 
creditor may proceed against the other- 
wise exempt property under §222.30. 
If the debtor does file a bankruptcy, the 
otherwise exempt property may be liqui- 
dated by the trustee and the proceeds 
may be distributed to the creditors.!4 
Further, the statute establishes this 
conduct as a species of fraud, thereby 
precluding attorneys from assisting the 
debtor in such conversions. 

Although the enactment of §222.30 
has reversed the prevalent view among 
bankruptcy attorneys that “anything 
goes” in bankruptcy estate planning, 
an analysis of the preexisting caselaw 
suggests that the new statute may not 
have changed the law all that much. 
Even before the statute was enacted, 
there was a substantial line of cases 
holding that the Florida exemptions 
could not be used for fraudulent pur- 
poses and that fraud could warrant 
denial of an exemption. 

In Slatcoff v. Dezen, 76 So. 2d 792 
(Fla. 1954), for example, the Florida 
Supreme Court upheld an exemption 
relating to insurance policies. The court 
stated that: 


[A]ppellant urges that Section 222.14 should 
not be construed to exempt from process the 
cash surrender value of policies such as 
these, which were “issued” before the debtor 
became a resident of this state. Otherwise, 
it is argued, a judgment debtor in a foreign 
state could immediately place all of his 
assets beyond the reach of his creditor or 
creditors by investing in life insurance and 
moving to Florida. This argument comes at 
least very close to assuming fraud, which, 
as we have stated, has not been made to 
appear in this case. It is universally held 
that the exemption laws were “designed for 
the honest debtor,’ 22 Am.Jur., Exemp- 
tions, Section 140, and we stated long ago 
that the provisions of our exemption stat- 
utes, while they must be liberally construed, 
should not be so applied as to become an 
instrument of fraud upon creditors, Pasco 


| 


: 
“Ay 


v. Harley, 73 Fla. 819, 75 So. 30. But we 
must assume that the debtor is honest 
unless and until the contrary is estab- 
lished.}5 


The court stated that “(t]he amount 
which the debtor invests in insurance 
is a factor to be considered as relevant 
to, although not in itself conclusive of, 
the issue of fraud. And proof of fraud 
operates as a permanent brake upon 
the misuse of the exemption laws.”!6 

Thus, while Slatcoff v. Dezen did not 
deny the exemption, it did acknowl- 
edge the legal force of such an objection 
based upon fraud in the proper case. 

Notwithstanding this authority, how- 
ever, there was at least one reported 
bankruptcy court that rejected this 
notion and upheld an exemption de- 
spite attack by the trustee on the 
grounds that assets had been fraudu- 
lently converted to exempt form.!7 Bank- 
ruptcy cases denying challenges to ex- 
emptions based upon fraudulent con- 
versions of assets frequently placed 
excessive emphasis upon the state- 
ment in the legislative history of the 
Bankruptcy Code that: “As under cur- 
rent law, the debtor will be permitted 
to convert nonexempt property into 
exempt property before filing a bank- 
ruptcy petition. The practice is not 
fraudulent as to creditors, and permits 
the debtor to make full use of the 
exemptions to which he is entitled 
under the law.”!8 

Most bankruptcy cases considering 
this language, however, found that it 
merely stood for the proposition that 
while conversions of nonexempt assets 
to exempt form were not fraudulent per 
se, proof of actual fraud by extrinsic 
evidence could nevertheless lead to 
denial of the exemption.!9 Actual fraud 
could be proven by circumstantial evi- 
dence.2° More to the point, reliance 
upon this language was misplaced be- 
cause the issue was primarily one of 
Florida law, not of federal bankruptcy 
law.?! 

Further, those cases holding that 
fraud was not a proper objection to an 
exemption were beginning to fall into 
disfavor even before the enactment of 
§222.30.22 The problem faced by credi- 
tors was not so much a lack of legal 
authority as it was an inability to 
prove that the assets had been fraudu- 
lently converted to exempt form. Viewed 
in this light, the enactment of §222.30 
did little to alter the law. At most, it 
served the useful function of codifying 


an existing line of authority, eliminat- 
ing any doubt there may have been as 
to the law. 

Extending the preexisting line of 
cases to the homestead exemption, how- 
ever, is problematic. Slatcoff v. Dezen 
and other cases proscribing conversion 
of nonexempt assets to exempt form 
arose in the context of statutory ex- 
emptions such as the exemption for life 
insurance, rather than the Florida 
homestead exemption. Slatcoff v. Dezen, 


for example, states that “our exemp- 
tion statutes ... should not be so 
applied as to become an instrument of 
fraud... .” Id. at 793 (emphasis 
added). 

However, Slatcoff v. Dezen cited a 
homestead case, Pasco v. Harley, 73 
Fla. 819, 75 So. 30 (Fla. 1917), for the 
general proposition that Florida ex- 
emptions should not be applied so as 
to become an instrument of fraud. 
Further, it has long been the jurispru- 


It’s...Superlawyer! 


How does he do it? 


few of his predecessors cared to learn. 
He knows how to manage. 


New Perspectives On Real Estate Practice #36: 


Superlawyer. 


Look! There he is! He can scale the lobby stairs in a single bound, run 
faster than an errant taxicab, catch a missing clause at 30,000 feet, juggle three 
clients in one short afternoon, handle a closing while talking on the phone!!! 


Yes, that’s right. It’s the new, improved lawyer for the next millennia. 
He’s cheaper, better, faster than before. 


While it may help to hail from the planet Krypton, there’s a more 
down-to-earth explanation. Our new breed of lawyer has vision; he now sees 
his clients, his staff, and his firm in a new and different light. He knows what 


Yawn, you say? Well, hold on to your seat, because a lawyer whose 
practice is managed efficiently will amaze you. The amount of work that he 
and his firm will generate is voluminous, the quality of the work impeccable, 
the expertise, dedication, loyalty of his staff extraordinary. 

Our Superlawyer discovered that, to survive in this furiously competi- 


tive era, he must prove his value to clients by providing irreproachable service 
at an acceptable cost. To do so, he became less of a legal technician and more 
of a manager of people, processes, and resources. Employees were hired with 
specialized skills — not necessarily legal ones — to streamline the more esoteric 
areas of the practice, such as computer-to-computer communication. 

And he came to understand that delegation entails more than shipping 
off the less challenging work to eager subordinates; for authority will not 
displace responsibility. Effective delegation requires mastery of a number 
of traditional business skills, such as mentoring, supervising, evaluating. 
Developing these skills required extra effort from him, money from his firm, 
and time from both. There were seminars, workshops, consultants, classes. 

But, in a while, this all was behind him. Then, he, along with his firm, 
produced more than ever before. Through these and many other efficiencies, 
his days even became less frantic, and his clients were given the attention 
they deserved. 

And he found more time for those aspects of the law he really loved: 
The pursuit of truth, justice, and the American way. 
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dence of this state that the homestead 
provision of the Florida Constitution 
“should not be so applied as to make it 
an instrument of fraud or imposition 
upon creditors.”28 

Even so, this general statement does 
not clearly dispose of the issue of 
whether a debtor may convert nonex- 
empt assets to homestead to protect 
them from creditors. Most of the cases 
that recited this general statement had 
little or nothing to do with conversions 
of nonexempt assets to homestead. In 
some instances, the issue was whether 
the debtor was in some sense attempt- 
ing to perpetrate a fraud upon the 
court by falsely presenting himself or 
herself as a permanent resident upon 
the homestead?‘ or falsely presenting 
himself or herself as the head of a 
household.25 In other cases, the issue 
was whether a homesteader who had 
already selected the homestead should 
be permitted to modify that selection 
to the detriment of a person who relied 
on the original selection,2° or whether 
a homesteader who acquired his or her 
homestead with embezzled funds could 
assert the exemption against the vic- 
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Convenient One Volume Guide. . . 
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Representative’s 
Guide 
by 
ROBERT A. SAMS 
Member Florida Bar 
Board Certified Estate Planning 
and Probate Attorney 
Foley & Lardner, Tampa, FL 
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Steps Preliminary to Probate and Grant 1 Volume, hard bound, 545 pp., 
of Letters. .. Disposition of Estates In- © 1993. 
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Future upkeep planned by annual pocket 
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tim of the tortious conduct.?7 

In Milton v. Milton, 63 Fla. 533, 58 
So. 718 (Fla. 1912), the Supreme Court 
upheld a claim of homestead stating 
that: “There is no sufficient showing 
of bad faith on the part of William 
Milton in moving on and claiming 
homestead rights in the lands.”28 

At first, the implication seems to be 
that if there had been such a showing, 
it might have resulted in denial of the 
exemption. However, a more careful 
reading of the facts leaves the reach of 
this case in doubt. The debtor inherited 
the property upon the death of his 
ancestor, but he did not immediately 
move onto the property with his family. 
The court stated that “if this be 
material, it will be assumed from the 
dates given that William Milton was 
actually residing on the land with his 
family before the advertisement of the 
sale.”29 

The court concluded that “William 
Milton was occupying the land claiming 
it in his homestead rights before any 
active steps were taken to enforce the 
judgment as to these lands. . . .”30 

It appears that the debtor did not 
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occupy the property as his homestead 
until after the judgment lien was filed. 
If applied generally to asset conver- 
sions, Milton stands as a more com- 
plete protection for the homestead than 
even the most expansive reading of the 
Florida Constitution would now pro- 
vide. Pursuant to Milton, the debtor 
may convert assets to homestead so 
long as it is done prior to the advertise- 
ment of the sale. Realizing that Milton 
would be overprotection if applied gen- 
erally to asset conversions, the Su- 
preme Court later narrowed Milton 
when it held in Pasco v. Harley that if 
a judgment lien attaches before the 
property becomes the debtor’s 
homestead, the homestead is subject 
to forced sale. In so holding, the Su- 
preme Court disapproved of Milton to 
the extent that it contradicted its hold- 
ing. Pasco also distinguished Milton 
on the facts, emphasizing that the 
debtor occupied the land “soon after 
the ancestor’s death and before the 
lands were divided among the co- 
parceners.”3! On rehearing, the court 
stated that: 

[T]he son at his ancestor’s death intended 
to make his portion of the estate his 
homestead; and though he did not occupy 
it with his family for several weeks after 
the death of the ancestor, the homestead 
exemption right attached at least concur- 
rently with the right of inheritance and the 
judgment lien on the inherited property, 


thus giving the homestead right prece- 
dence.*2 


This suggests that Milton does not 
apply generally to asset conversions, 
but is limited to certain cases dealing 
with the logistics of moving onto a 
property after the intent to claim a 
homestead is formed.3? Assuming that 
the debtor occupies the property before 
the lien attaches, Milton is distinguish- 
able. 

In short, although these cases hold 
that the homestead exemption should 
not be applied to defraud creditors, 
they dealt primarily with circumstances 
other than conversions of assets to 
exempt form.*4 At least one district 
court case cited fraud in converting 
assets to homestead as reason to deny 
the exemption, but that case is argu- 
ably not consistent with prior Supreme 
Court cases.%6 

Indeed, those Supreme Court cases 
that apparently did deal with the issue 
seem to hold that converting nonex- 
empt assets to homestead is not fraud. 
In Bessemer Properties, Inc. v. Gamble, 
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158 Fla. 38, 27 So. 2d 832 (Fla. 1946), 
the Supreme Court upheld the debtor’s 
claim of homestead, stating that: 

It is only necessary that the homestead 
status attaches prior to the attachment of 
the creditors’ lien. 

This Court is committed to the doctrine 
that the transfer of homestead property is 
not a fraud on creditors. If the homestead 
status attached prior to proceedings to sub- 
ject the property to creditors’ lien, regard- 
less of where the title is lodged, it is 
exempt.?7 


Bessemer Properties, Inc. v. Gamble 
seems to hold that nonexempt assets 
may be converted to homestead, and 
that so long as the conversion takes 
place prior to the attachment of a 
judgment lien, the debtor’s actions are 
not fraudulent and the property will 
be treated as exempt. 

Still, a narrower interpretation of 
the case is possible. The court did not 
discuss the facts at length. The pri- 
mary issue confronted in that case was 
apparently whether the husband had 
a sufficient interest in the property to 
claim it as his homestead, given that 
the title was vested in his wife’s name. 
It is not clear that the creditor was 
complaining that the debtor had fraudu- 
lently made the property his homestead 
immediately prior to the attachment 
of the judgment, nor was it clear that 
the timing of the conversion was im- 
portant at all. The court’s statement 
that “[i]t is only necessary that the 
homestead status attaches prior to the 
attachment of the creditors’ lien” may 
have been intended only to preclude 
the argument that the title must also 
be vested in the husband’s name. 

In Lee v. Bradley Fertilizer Co., 44 
Fla. 787, 33 So. 456 (Fla. 1903), it was 
alleged that the partners of an insol- 
vent partnership partitioned the part- 
nership assets and transferred real 
property to the partners, who then took 
the property as homestead, declaring 
it exempt from a subsequently entered 
judgment. The complainant alleged 
that these transfers were in fraud of 
creditors. However, in sustaining the 
exemptions, the Supreme Court stated: 


We think that partners, acting in good faith, 
have a right to sever their joint interest in 
the firm property by contract of sale from 
one partner to the other, or by a division of 
the property between them, at any time 
before the firm creditors obtain a lien 
thereon (Griffin v. Orman, 9 Fla. 22), and 
that they may thereafter successfully claim 
it as exempt from execution, although at the 
time of the severance the firm be insolvent. 
A firm of copartners, whether solvent or 


insolvent, have the right at all times to 
sever their partnership relation, and, prior 
to the acquisition of liens upon their part- 
nership property by creditors, to sever their 
joint ownership of such property, and in 
good faith to acquire the ownership of part 
or the whole thereof in severalty; and such 
dissolution and severance in the ownership 
of the property in and of itself can work no 
fraud upon creditors. . . .59 


Lee v. Bradley Fertilizer Co., like 
Bessemer Properties, Inc. v. Gamble, 
draws a bright line at the attachment 
of the judgment lien and declines to 
permit that line to be obscured by the 
allegation of fraud. 

However, the court expressly stated 
that the partners must act in “good 
faith.” Unfortunately, the court did not 
explain what it meant by “good faith.” 
Apparently, the court did not find that 
insolvency in itself was sufficient to 
negate a finding of good faith. Also, the 
court’s reference to “good faith” appar- 
ently related to the severing of the 
partnership relationship and distribu- 
tion of its assets to the partners. It is 
not at all clear that the court required 
good faith in the subsequent conver- 
sion of the assets to homestead. 

In a more recent case, the Third 


District Court of Appeal followed Lee 
v. Bradley Fertilizer Co. on similar 
facts, stating that: “The [Lee v. Bradley 
Fertilizer Co.] court further concluded 
that a party who acquires property 
with the intention that the law shall 
exempt it from his debts does not 
commit a fraud upon his credi- 
tors: . 

In Heddon v. Jones, 115 Fla. 19, 154 
So. 891 (Fla. 1934), it was alleged that 
the debtor, who had a mortgage on 
property, acquired title to the property 
and moved onto the property with “the 
express purpose of defrauding the ap- 
pellant by acquiring a homestead right 
in the property before appellant could 
reduce his $6,000 debt to judgment.”9 
In upholding the exemption, the Su- 
preme Court stated: 


The law in this state is conclusively settled 
to the effect that a homestead owned and 
actually occupied and used as a home by the 
head of a family in this state, prior to and 
at the time of the entry of a judgment at law 
against the homestead owner, is exempt 
from forced sale under the judgment, al- 
though after the institution of the suit at 
law, but prior to rendition of judgment in 
the suit, the defendant in the suit moved 
onto the homestead property for the express 
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purpose of impressing it with a homestead 
character before judgment in the suit could 
be rendered against him.*! 

The Supreme Court also stated that: 

The fact that the appellee may have 
moved on the homestead property prior to 
judgment for the express purpose of “home- 
steading” it is not legal fraud which per se 
affords ground for holding the homestead 
claim subordinate to the lien of a judgment 
rendered in a suit pending prior to the time 
the homestead character attached. Nor is 
it material that the property later claimed 
as a homestead was held out as a possible 
asset upon which credit was obtained before 
the homestead attempt was perfected. 

Such contingencies as are involved in this 
case can be guarded against by either tak- 
ing an express written lien on the unincum- 
bered property at the time the credit is 
extended, or by beginning a suit and levying 
an attachment on the land to impress on it 
an attachment lien in anticipation of the 
defendant’s attempt to dispose of his prop- 
erty by putting it out of his creditor’s reach 
before a judgment lien can be perfected on 
it in order to satisfy the debt.42 

Heddon v. Jones not only permits 
conversion of the property to homestead 
after commencement of a lawsuit, but 
also permits the debtor to take this 
action even though the creditor may 
have been previously led to believe 
that the debtor was not claiming the 
property as his or her homestead. 

It might be argued that the court’s 
use of the words “per se” leaves open 
the possibility that combined with other 
facts, such a purposeful conversion 
might serve as a basis for objection to 
the homestead. However, what addi- 
tional facts might be needed is not 
explained, and the implication is that 
those additional facts must do more 
than simply prove that the conversion 
was purposeful. Therefore, it appears 
that at least some, if not all, of the 
activities proscribed by §222.30 would 
be protected under Heddon v. Jones, 
at least as to the debtor’s homestead. 

If one reads these cases liberally for 
the debtor, it appears that a debtor 
may convert nonexempt assets to 
homestead with near impunity.*? As- 
suming that the Supreme Court would 
continue to adhere to Bessemer Proper- 
ties, Inc. v. Gamble, Lee v. Bradley 
Fertilizer Co., and Heddon v. Jones, 
one might conclude that the debtor has 
a constitutional right to convert nonex- 
empt assets to homestead on the eve 
of a judgment or a bankruptcy. Be- 
cause the homestead right flows from 
the Florida Constitution, the general 
legislative enactments of §§222.29 and 
222.30 cannot interfere with this right. 


18 THE FLORIDA BAR JOURNAL/DECEMBER 1994 


If one reads these 
cases liberally for 
the debtor, it 
appears that a 
debtor may convert 
nonexempt assets to 
homestead with 
near impunity 


In a Fifth Circuit case, Beall v. 
Pinckney, 150 F.2d 467 (5th Cir. 1945), 
a bankruptcy trustee alleged that the 
debtor used nonexempt funds to ac- 
quire a home, and caused title to the 
home to be taken in his wife’s name. 
The trustee alleged that the transac- 
tion was in fraud of creditors. The Fifth 
Circuit Court of Appeals, applying Flor- 
ida law, stated that: 


In view of the liberal construction generally 
given to the homestead laws we incline to 
hold that a home corresponding to that 
described in the Florida Constitution, pur- 
chased by the head of the family with his 
free funds for a homestead and actually 
occupied by him and the family before any 
actual or constructive seizure to pay his 
debts, is his homestead, though he may 
have had title conveyed to his wife. . .. But 
even though a perfect homestead did not 
result, the intention to do what the Consti- 
tution not only permits but provides, is not 
an intention to hinder and defraud creditors 
within the meaning of the Florida statute 
on that subject. Nothing has been taken 
from them to which they were entitled.*4 


At the same time, however, the court 

stated that: 
We think therefore that the issues of fact 
offered by the answer are material and the 
truth of the allegations ought to be tried, 
to the intent that it may be found whether 
there was a fraudulent purpose to hinder 
this creditor, or a good faith intention to 
provide a homestead for the family.* 

Apparently, the court believed that 
even if the alleged facts were true, it 
was conceivable that the transaction 
was not a fraudulent conveyance, but 
rather a good faith attempt to claim a 
homestead. 

Beall v. Pinckney nevertheless sug- 
gests that the intent to defraud credi- 
tors may be a grounds for denying a 
claim of homestead. The holding also 


suggests that the intent to defraud 
creditors and the good faith intent to 
claim a homestead under the Constitu- 
tion may be mutually exclusive. How- 
ever, in these respects, Beall v. Pinck- 
ney is difficult to square with Bessemer 
Properties, Inc. v. Gamble, Lee v. Brad- 
ley Fertilizer Co., and Heddon v. Jones, 
which are the more authoritative pro- 
nouncements in the State of Florida. 
If fraudulent conversion of nonexempt 
assets to homestead is a basis for 
objection to the claim of homestead, 
then Beall v. Pinckney illustrates the 
narrow line that the debtor must walk 
in attempting to acquire a homestead 
in the face of financial distress. Beall 
v. Pinckney established no legal stan- 
dard for the courts to apply in deciding 
such cases, and seems to simply set 
up a popularity contest between the 
creditor and the debtor. Because the 
court offered no guidance in distin- 
guishing between the intent to defraud 
creditors and the good faith intent to 
claim a homestead, the case also high- 
lights the ethical dilemma faced by a 
lawyer attempting to advise a client. 

In any event, Bessemer Properties, 
Inc. v. Gamble, Lee v. Bradley Fertilizer 
Co., and Heddon v. Jones leave plenty 
of room for debtor’s counsel to argue 
that conversion of nonexempt assets 
to homestead immediately prior to at- 
tachment of a judgment lien is not 
fraud, and that the debtor has a consti- 
tutional right to claim the property as 
the debtor’s homestead, despite 
§§222.29 and 222.30. Due to the uncer- 
tainty of the outcome and the ethical 
questions, however, attorneys may wish 
to refrain from assisting or advising 
debtors to make such conversions, at 
least until the courts clearly delineate 
what is permissible. 

There is one more argument that can 
be made in attacking a homestead 
resulting from the fraudulent conver- 
sion of assets. As stated earlier, whether 
exempt property resulting from conver- 
sion of nonexempt assets remains ex- 
empt in bankruptcy is primarily an 
issue of Florida law. However, the only 
reason for this is that the Bankruptcy 
Code incorporates state law exemp- 
tions.*6 Clearly, however, Congress has 
the power to modify state law exemp- 
tions in bankruptcy. If the creditor’s 
attorney is able to construct an argu- 
ment that other provisions of the Bank- 
ruptcy Code proscribe fraudulent con- 
version of assets to exempt form, then 
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those provisions should govern even 
over the Florida Constitution. The pri- 
mary problem is to identify a provision 
of the federal bankruptcy law that 
proscribes such conduct. As noted, the 
legislative history to the Bankruptcy 
Code seems to disclaim any congres- 
sional intent to regulate the conversion 
of nonexempt assets to exempt form.47 
Nevertheless, an argument might be 
made that the debtor’s claim of 
homestead should be denied under 11 
U.S.C. §548, which creates a federal 
cause of action for fraudulent trans- 
fers.48 


Conclusion 

Although F.S. §222.30 (1993) cannot 
theoretically impair the debtor’sconstitu- 
tional right to exempt the debtor’s 
homestead, it remains to be seen that 
the constitution grants the debtor a 
right to fraudulently convert nonex- 
empt assets to homestead. At the same 
time, however, the extensive Florida 
caselaw concerning homesteads sug- 
gests at a minimum that the debtor’s 
right to convert nonexempt assets to 
homestead may be broader under the 
Florida Constitution than it is under 
F.S. §222.30 (1993).49 If so, this means 
that any case under §§222.29 and 
222.30 involving the debtor’s homestead 
effectively becomes a constitutional 
case. 

It is ironic that there appears to be 
such a fine line between exercising 
one’s constitutional rights and commit- 
ting a fraud. Certainly, the lack of 
clarity in the law will not assist attor- 
neys in advising their clients. In view 
of the ethical prohibition against attor- 
neys assisting clients in the commis- 
sion of a fraud, debtors may find it 
difficult to obtain advice at all 
concerning what steps must be taken 
to exercise their constitutional right 
to claim a homestead. Yet, clearly, 
there are some circumstances when 
an attorney should be permitted to 
advise a client concerning the avail- 
ability of the homestead exemption. 
At the same time, cautious attorneys 
will refrain from giving all but the 
most innocuous advice until the rules 
about what is permissible and what is 
not become more clear. 0 
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v. Caggiano, 605 So. 2d at 61. 

35 Gepfrich v. Gepfrich, 582 So. 2d 743 
(Fla. 4th D.C.A. 1991). See also In re Hill, 
163 B.R. 598 (Bankr. N.D. Fla. 1994); In re 
Coplan, 156 B.R. 88 (Bankr. M.D. Fla. 
1993); In re Schwarb, 150 B.R. 470 (Bankr. 
M.D. Fla. 1992). 

36 Gepfrich may be even less protective 
of the homestead than §222.30 in that it is 
not clear whether that case involved actual 
fraud. Gepfrich may also be distinguished 
from the typical fraudulent conversion case 
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on the facts. In Gepfrich, the court ordered 
sale of the ex-husband’s homestead to pay 
the wife’s alimony. The court stated, that 
the debtor “is attempting to claim the bene- 
fits of the homestead exemption law against 
the very person to whom he owes the 
obligation of support and maintenance. 
Thus, if permitted, he would defeat the 
avowed objective of protecting his family 
from destitution. . . 2” Gepfrich, 582 So. 2d 
at 744. Hill, Coplan, and Schwarb also 
assumed that the fraudulent conversion 
cases apply to the debtor’s homestead, but 
are weaker authority because the issue is 
one of state law. 

37 Bessemer Properties, Inc. v. Gamble, 
27 So. 2d at 833. 

38 Lee v. Bradley Fertilizer Co., 33 So. at 
459. 

39 Spach v. Kleb, 112 So. 2d 21, 23 (Fla. 
3d D.C.A. 1959), cert. disch., 117 So. 2d 726. 

40 Heddon v. Jones, 154 So. at 891. 

41 Td. 

42 Td. 


43 See also Quigley v. Kennedy & Ely 
Insurance, Inc., 207 So. 2d 431 (Fla. 1968) 
(rejecting district court’s holding that judg- 
ment debtors could not add contiguous land 
to their homestead after recording of the 
judgment); Grass v. Great American Bank, 
414 So. 2d 561, 562 (Fla. 3d D.C.A. 1982), 
pet. rev. den., 426 So. 2d 26 (property 
exempt “due to its homestead character, 
which was clearly established prior to entry 
of any judgment,” and “It is not material 
that the property was held out as a possible 
asset at the same time homestead was 
being perfected”); and Volpitta v. Fields, 369 
So. 2d 367, 369 (Fla. 4th D.C.A. 1979), cert. 
den., 379 So. 2d 204 (“no judgment can be 
a lien upon homestead property if the prop- 
erty acquired homestead exempted status 
prior to the existence of the judgment lien”). 

4 Beall v. Pinckney, 150 F.2d at 471. 

Td: 

46 11 U.S.C. §522. 

47 But see In re Schwarb, 150 B.R. 470 
(Bankr. M.D. Fla. 1992). 


48 See, e.g., Raymos v. Collins (In re 
Collins), 19 B.R. 874 (Bankr. M.D. Fla. 
1982); First Texas Savings Ass’n, Inc. v. 
Reed (Matter of Reed), 700 F.2d 986 (5th 
Cir. 1983); Smiley v. First National Bank 
(Matter of Smiley), 864 F.2d 562 (7th Cir. 
1989); Ford v. Poston (In re Ford), 773 F.2d 
52 (4th Cir. 1985). 

49 If §222.30 is ultimately held to require 
only constructive fraud, there will be even 
greater opportunity to argue that the consti- 
tution preempts §222.30, at least as to the 
homestead. Another issue is whether an 
attorney may ethically participate in a con- 
version to exempt form involving construc- 
tive, but not actual fraud. An attorney who 
only unwittingly participates in a conver- 
sion involving constructive fraud should not 
be sanctioned, but the same should be true 
of an attorney who only unwittingly partici- 
pates in a conversion involving actual fraud. 
Cautious attorneys recognize that it may 
be impossible to distinguish between con- 
structive and actual fraud. If the attorney 
recognizes this as an issue, the attorney 
should probably not be involved in the 
transaction. 
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Don’t Sacrifice the Tort 


System on the Altar of Health 


n the May 1994 issue of The 
Florida Bar Journal, Marshall 
B. Kapp of Wright State Uni- 

versity School of Medicine sum- 
marized the provisions of the com- 
peting national health care reform pro- 
posals, including the limitations al- 
most all of the plans would impose on 
the right to file medical malpractice 
claims and to recover damages.! Five 
of the seven plans Professor Kapp re- 
viewed would impose a $250,000 cap 
on awards of noneconomic damages.? 
Other tort reforms in the bills under 
congressional consideration include 
mandatory alternative dispute resolu- 
tion, a requirement that a claim be 
supported by a certificate of merit from 
a qualified expert, damage offsets for 
collateral source payments, a stricter 
and shorter statute of limitations, abo- 
lition of joint and several liability, a 
“clear and convincing” standard of proof 
for obstetrical cases, and payment of 
punitive damages to the state.? Several 
plans have provisions for mandatory 
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Care Reform 


by Michael Foster 


risk management participation by 
health care providers and use of prac- 
tice guidelines.4 Only the Clinton plan 
and the American Health Security Act 
(a single-payer plan) do not advocate 
capping damages; the latter act has 
no medical malpractice reform provi- 
sions.> New plans have also surfaced 
and some tort limitations are almost a 
certainty. 

Professor Kapp sees the current de- 
bate over health care reform and the 
climate it has created as providing an 
opportunity to consider more “tort re- 
form.” He has effectively, if unjustifi- 
ably, linked health care reform and 
medical malpractice reform, and he is 
not alone in doing so. Most of the plans 
he reviewed in his article include the 
same proposals for limitations on medi- 
cal malpractice claims that have been 
debated and usually enacted by state 
legislatures across the nation over the 
past 20 years. The same dubious justi- 
fications for legislative tinkering with 
tort liability concepts that were offered 


in the mid-1970’s and 1980’s have been 
brought out again and pressed on the 
public as new problems urgently need- 
ing solutions. The medical profession 
and insurance industry claim that medi- 
cal care costs are inflated by the need 
to practice defensive medicine, that 
claims are increasing again, and that 
the insurance industry must charge 
higher liability insurance premiums 
or it cannot afford to write medical 
malpractice coverage. The informa- 
tion offered to prove these assertions 
is frequently speculative and not very 


‘reliable. For instance, in his article 


Professor Kapp cites figures from a 
consulting firm report that claims “de- 
fensive medicine savings from 
‘comprehensive malpractice reform’ 
would be approximately $4.3 billion in 
year one and $35.8 billion in years one 
through five.”? However, in a footnote 
he quotes from a Congressional Budget 
Office report on projected national 
health insurance expenditures that 
states “the available evidence indicates 


Art by Joe McFadden 


. . . that changing the medical liability 
system would have little effect on total 
health spending. If the system of medi- 
cal malpractice law were restructured, 
much of the care commonly dubbed 
‘defensive medicine’ would probably still 
be provided for reasons other than 
concerns about malpractice.”® 

A leading study by Harvard research- 
ers of medically caused injuries in New 
York hospitals concludes “increased test- 
ing is due as much to advances in 
science, technology, and availability 
as it is to defensive medicine.”? The 
Consumer Federation of America has 
reported that much of the cost of defen- 
sive medicine is due to excessive self- 
referral by doctors to high-priced test- 
ing services in which they hold a finan- 
cial interest.!° 

The goals of the insurance industry 
are understandably profit-driven. Com- 
panies want to reduce the frequency 
and severity of claims. If they succeed, 
they argue, medical malpractice insur- 
ance will cost less and doctors will be 
freed from some of the perceived risks 
of the tort system. Both the insurance 
industry and medical profession stand 
to gain if severe tort limitations are 
enacted. 


Sacrificing the Rights of 
Medical Malpractice Victims 

What about the victims of medical 
negligence? How will they fare under 
health care reform? Some of the pro- 
posals, particularly those that call for 
capping noneconomic damages and 
more extensive collateral source set- 
offs, spread the victims’ losses among 
first party health insurance carriers 
and the tax-paying public through state 
and federal assistance programs, and 
in this way can lessen the incentive to 
practice good medicine. Presently the 
tort system functions as one means for 
assuring that doctors strive to provide 
good care, even though the actual risk 
of having a medical malpractice claim 
filed against a physician is far smaller 
than physicians’ perceptions of the 
risk.!! Reducing the risk may result 
in a lower quality of care for some 
segments of the public, particularly 
those who have the fewest resources 
and who lack knowledge of sophisti- 
cated legal and administrative reme- 
dies. 

Capping intangible damages would 
mean that mental anguish, pain and 
suffering and other quality of life losses 


Information about 
the impact of the tort 
system on medical 
care is harder to 
find than the 
rhetoric of tort 
reform advocates, 
but it is there 


of plaintiffs with catastrophic injuries 
and severe disabilities would never be 
worth more than $250,000, regardless 
of the impact the injuries have on their 
lives. None of the tort reform proposals 
addresses the real issue, the need for 
broadened access to quality health care, 
yet they are being touted as means for 
controlling medical costs, something 
on which they have no bearing. They 
are nothing more than an olive branch 
to the medical profession and insur- 
ance industry to soften their resistance 
to health care reform—a concept that 
may affect physician income and mean 
a tougher time economically for the 
health insurance industry. 


Tort Reform Does Not 
Reduce Medical Care Costs 
Information about the impact of the 
tort system on medical care is harder 
to find than the rhetoric of tort reform 
advocates, but it is there, and it does 
not show a need for more laws to limit 
malpractice remedies. We have had 
two decades of “tort reform” and the 
data shows it has worked to lessen the 
frequency and severity of claims (is- 
sues of justice aside). A study pub- 
lished by the RAND Corporation ana- 
lyzed the effect of tort reform on medical 
malpractice claims from 1975 through 
1984.12 It found that reducing the 
statute of limitations by one year 
dropped claim frequency by eight per- 
cent, offsetting collateral source bene- 
fits reduced claim severity by 11 to 18 
percent and claim frequency by 14 
percent, and mandated arbitration, 
while it increased claim frequency, 
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reduced the average severity.!3 The 
most Draconian of the reform meas- 
ures, capping damage awards, reduced 
claim severity by 23 percent.!4 Yet 
none of these measures has kept health 
care costs from skyrocketing. States 
with extensive medical malpractice re- 
form laws have experienced increases 
in health care costs between 1980 and 
1990 that exceeded the national aver- 
age (138.7 percent), while the District 
of Columbia, with no sweeping changes 
in its medical malpractice laws, was 
below the national average at 108.4 
percent.15 

Medical organizations and insurance 
companies have fostered the impres- 
sion that juries treat doctors capri- 
ciously, but a New Jersey study of 
claim files closed between 1977 and 
1992 concluded that in malpractice 
cases “unjustified payments are prob- 
ably uncommon.”!® The study found 
that “contrary to many perceptions, doc- 
tors usually win suits where their 
standard of care is appropriate. . . .”!7 
These findings confirm a report pub- 
lished in the RAND Journal of Eco- 
nomics,!8 which noted that negligence 
“is an extremely important determi- 
nant of defendants’ medical malpractice 
liability.”19 Both studies refute the no- 
tion that juries react sympathetically 
to serious injuries by disregarding le- 
gal standards of negligence in order to 
favor the plaintiff. The RAND study 
was done in a state with no malpractice 
tort reforms and still confirmed the 
effectiveness of the existing liability 
system.2° Other research supports the 
conclusion that malpractice claims data 
can help to identify problem-prone clini- 
cal processes.?! 

Medical malpractice insurance pre- 
miums are said to account for less than 
one percent of national health care 
spending.22 AMA figures show these 
premiums make up an average of only 
5.6 percent of a physician’s total budget 
for professional expenses, including 
such items as medical supplies and 
office expenses.?° Insurance companies 
look to claims frequency and severity 
files to set future premiums. Informa- 
tion from St. Paul Fire and Marine 
Insurance Company, the largest medi- 
cal malpractice insurance company in 
the country, shows that claims fre- 
quency and severity rates have stabi- 
lized. St. Paul operates in 43 states, 
and the figures it has released for 1992 
show a claims frequency of 14.1 claims 


per 100 physicians, down from 14.3 per 
100 in 1991.24 The average payout per 
claim, including defense costs, was 
$36,888 in 1992, up from $34,758 in 
1991.25 The rate dropped from 17.9 
claims per 100 physicians in 1985 to 
12.5 in 1989.26 

Another statistic figures prominently 
in the insurance companies’ calcula- 
tion of future premiums, the loss ratio. 
It is derived by comparing total premi- 
ums received to the total payout on 
malpractice claims. A ratio of one would 
mean that the insurer paid out exactly 
what it took in. Loss ratios are an 
important indicator of the fiscal health 
of the medical malpractice insurance 
industry. In Florida, the 1992 ratio of 
losses paid to premiums written for 
medical malpractice insurance compa- 
nies was .4862.27 The medical malprac- 
tice line was a lucrative one; insurance 
companies wrote premiums of 
$178,889,137 and paid direct losses of 
$86,967,295.28 This is one of the healthi- 
est ratios of the large lines of insurance 
reported by the insurance commis- 
sioner. 

A 1991 RAND Corporation study 
found that nonfatal accidents cause 
Americans direct losses each year of 
approximately $175.9 billion, mostly 
in the form of medical expenses and 
lost wages.29 Yet awards and settle- 
ments through tort claims of all kinds 
result in compensation of only $7.7 
billion, slightly more than four percent 
of the total.°° These figures hardly 
support assertions of an out-of-control 
tort system. The National Center for 
State Courts reports that in 1992 tort 
cases constituted only nine percent of 
the caseload in courts of general 
jurisdiction, and that average jury ver- 
dicts for plaintiffs have declined from 
1989 to 1992 by almost 15 percent.?! 
In 1993, that average rose above the 
1992 low by only 3.3 percent, still well 
below 1989 levels.°2 Additionally, the 
percentage of plaintiffs’ verdicts in medi- 
cal malpractice cases remains low. Fig- 
ures recently released by Jury Verdict 
Research for 1992 show that in medical 
malpractice cases plaintiffs won at trial 
only about 30 percent of the time, a 
drop from a high of nearly 50 percent 
in 1989.33 The evidence is that the tort 
system does not impede medical pro- 
gress, and it is not a barrier to the 
legitimate goal of health care reform: 
secure, universal access to reasonably 
priced, quality medical care. 


The Need: Universal 
Access to Quality Medical Care 

The current debate has generated 
lots of talk about malpractice insur- 
ance premiums, defensive medicine, 
and tort reform, but almost nothing 
has been said about the very real 
problem of medical negligence. Amer- 
ica today does not provide quality 
health care for many people who are 
uninsured, elderly, poor, minorities, 
and those in low-paying federally as- 
sisted health plans, like Medicaid or 
Medicare. Health care professionals are 
sensitive to the need to improve the 
quality of medical care, and they are 
aware that much of America receives 
less than optimal treatment. Still, they 
see concepts like negligence and dam- 
ages as impediments to scientific dia- 
logue and to advancements in patient 
care. The facts do not support this 
view. 

In the last two decades, at the height 
of the so-called tort reform movement, 
many Americans were subjected to 
health care that was deemed substan- 
dard by physicians themselves. One of 
the first studies to determine the ex- 


tent of medical injuries caused by neg- 
ligence took place in California.*4 Re- 
cords for 20,000 hospital admissions 
in 1974 were reviewed to determine the 
extent of medical injuries. The re- 
searchers found that hospital patients 
suffered adverse events (medically 
caused injuries) in approximately one 
out of every 21 admissions (4.65 per- 
cent), and that one in six of those 
injuries was due to negligence (17 
percent).35 Consequently, negligent ad- 
verse events were said to occur in 0.79 
percent of hospital admissions (one in 
125).36 When these statistics were ap- 
plied on a statewide basis, the estimate 
was that 140,000 Californians had 
suffered injuries at the hands of their 
health care providers in 1974.37 Almost 
80 percent of those had only temporary 
disabilities, but another 9.7 percent of 
the injuries were fatal.°® Using the 
same statistical base a Florida task 
force estimated there were 92,790 medi- 
cal injuries in Florida hospitals each 
year, 15,774 due to negligence.*® 

A similar study was conducted in 
New York in the late 1980’s.4° Re- 
searchers reviewed 30,000 hospital re- 
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cords of patients admitted to 51 New 
York hospitals in 1984 and found that 
3.7 percent of patients had suffered 
medical injuries, and 27.6 percent of 
the injuries were due to negligence.*! 
About 2.6 million patients were dis- 
charged from New York hospitals in 
1984, and if the study’s statistics are 
applied statewide, almost 100,000 hos- 
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pital patients suffered disabling medi- 
cal injuries in 1984, over one quarter 
of them due to substandard care.*? The 
more severe the resulting impairment, 
the more likely it was to have been 
caused by negligence.*? Injuries that 
caused only minor disabilities were 
found to have been due to negligence 
in 23 percent of the cases; those that 
caused permanent total disability were 
due to negligence in 34.4 percent of the 
cases.*4 A startling 51 percent of fatali- 
ties from medical injuries were consid- 
ered by the researchers to have been 
caused by negligence.*5 

The New York study found that 
“two-thirds of the injuries produced by 
grave negligence were fatal, six times 
the mortality rate for non-negligent 
iatrogenic injuries.”46 If these statis- 
tics are applied to the entire U.S. 
patient population, about 180,000 fa- 
talities occur annually due to medical 
injuries, and 51 percent of those are 
due to negligence.47 

The New York study shows that 
uninsured hospital patients with medi- 
cal injuries are almost twice as likely 
to have negligent injuries (40.3 per- 
cent) as privately insured patients (20.3 
percent).48 Medicaid patients also had 
a higher proportion of adverse events 
due to negligence (29.1 percent) than 
privately insured patients.*9 Black pa- 
tients experienced an overall medical 
injury rate of 5.4 percent, while for 
others the rate was only four percent.5° 
Among poor patients the adverse event 
rate was 5.7 percent, with 36.5 percent 
of those due to negligence, compared 
with a 24.8 percent negligent hospital 
injury rate for other income groups.®! 
Patients over 65 years of age were 
disproportionately at risk for medical 
injuries. They were 27 percent of the 
total patient population, yet they had 
43 percent of the medical injuries, and 
52 percent of those were caused by 
negligence.52 Overall negligent medi- 
cal injury rates were “significantly 
higher in hospitals with predominantly 
minority patients.”53 The likelihood 
that patients will receive negligent 
medical care is highest in hospitals 
with the lowest inpatient operating 
costs per hospital discharge, an indica- 
tion of financial distress, where indi- 
gent populations are frequently 
served.*4 

Uninsured and economically disad- 
vantaged patients are at risk even 
before they get to the hospital. One 


study found these patients had re- 
ceived inadequate prehospital care in 
45 percent of the cases reviewed, and 
10 percent of those patients “were 
judged implicitly by physicians to have 
received poor-quality care.®5 Unin- 
sured and Medicaid patients are more 
likely than insured patients to be hos- 
pitalized for conditions that can be 
treated outside of the hospital.5® Medi- 
caid patients were chosen for study 
“because many uninsured patients are 
poor and because an often-mentioned 
strategy for health insurance reform 
is to expand the Medicaid program to 
cover more of the uninsured. However, 
Medicaid reimbursement rates are gen- 
erally lower than rates paid by private 
insurance companies, and so access 
and quality of care may likewise be 
affected.”57 

An AMA report found that Medicaid 
payments are only 47 percent of what 
private insurers pay, and that Medi- 
care presently pays only 59 percent of 
the insurers’ rate, down from 68 per- 
cent in 1989.58 One proposal being 
considered would drop the percentages 
to 43 percent to 52 percent of private 
insurer payments.*? This reduction will 
put the elderly at even greater risk 
than they presently are of receiving 
inadequate or substandard medical 
care. Older Americans and those on a 
fixed or declining income have another 
reason to be concerned: Per capita 
out-of-pocket health care expenses are 
increasing. The American Association 
of Retired Persons reports that elderly 
Americans are likely to spend 23 per- 
cent of their household income on medi- 
cal care in 1994, twice what they spent 
in 1987.6 Those unable to pay will risk 
being subjected to substandard medi- 
cal care. 

Present estimates of the number of 
Americans who have no health insur- 
ance at any given time during the year 
are somewhere between 35 and 37 
million.£1 Many more Americans, a 
total of 58 million, are uninsured for 
varying periods during the year.®? Ap- 
proximately 36 percent of those (21 
million) have no health insurance for 
the entire year and 41 percent lack 
health insurance for six months or 
less.63 Researchers estimate that 3.5 
million uninsured Americans would 
have been hospitalized sometime dur- 
ing 1992 at a cost of about $7 billion 
in hospital expenses.** These patients 
have a significantly greater risk of 
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being injured by medical malpractice 
than do patients who are insured. Even 
for those individuals who have no 
health insurance for less than the full 
year, pre-existing medical conditions 
may be excluded when coverage is 
obtained, extending the period when 
one is uninsured for a particular condi- 
tion. 

Workers are often hired as part-time 
or temporary employees, or as inde- 
pendent contractors, so employers can 
avoid paying health insurance and 
other benefits. Health insurance pre- 
miums also continue to rise out of the 
reach of many individuals. Conse- 
quently, current estimates are that the 
average time one is uninsured is longer 
than six months, and that the percent- 
age of uninsured periods of more than 
a year is now greater than 28 per- 
cent.65 

The quality of medical care for the 
uninsured and poor is not likely to 
improve without changes in the health 
care delivery system. A study of four 
cities, New York, Chicago, Houston, 
and Los Angeles, showed “progressive 
deterioration in the delivery of health 
care to the poor and indigent since the 
beginning of the 1980’s.” The decline 
in quality and availability was in part 
attributable to the increasing numbers 
of uninsured, and to reductions in state 
Medicare plan coverages and reim- 
bursements for hospital and ambula- 
tory services.®7 

The researchers in the New York 
hospital survey concluded that lack 
of insurance was the single most 
important factor predisposing pa- 
tients to poor quality medical 
care.®8 

Those who have studied health care 
in the inner cities disagree: 


Previous work has emphasized the impor- 
tance of insurance rather than race or 
financial status in predicting quality of 
care. This work suggests that even among 
insured patients, those who are black or 
from poor neighborhoods receive worse care. 
We know of no significant changes in Ameri- 
can social or health policy that would make 
these results out-of-date.© 


Even though the New York research- 
ers considered the lack of insurance to 
put one at risk, they also concluded 
that the most significant factor associ- 
ated with the incidence of negligent 
adverse events in hospitals was the 
proportion of minority patients dis- 
charged each year.”° 


Quality Care Can 
Prevent Unnecessary Costs 

The medical profession itself could 
bring about significant savings in both 
liability payments and health care costs 
if it did more to identify the causes of 
medical injuries, the doctors responsi- 
ble for them, and the clinical processes 
and venues in which they most fre- 
quently occur. For instance, in Florida 
almost half of the $500 million paid to 
medical malpractice claimants from 
1975 to 1986 was for claims against 
867 Florida physicians with two or 
more paid claims, about four percent 
of all doctors in the state7!; $216.9 
million was paid on claims against 
them, 42.2 percent of the total.72 

A study of 262 malpractice claims 
against emergency medicine physicians 
in Massachusetts between 1980 and 
1987 found that from 22.26 percent to 
46.4 percent of the $11,800,156 paid 
on the claims could have been saved 
by the utilization of clinical guidelines 
for emergency care.”3 A study at Peter 
Bent Brigham Hospital in Boston from 
December 1978 to December 1979 iden- 
tified 36 surgical patients whose condi- 


tions were adversely affected by medi- 
cal errors.74 Of the group, 20 died, 11 
directly from the errors; five of the 16 
survivors had serious physical im- 
pairments, and only 11 achieved satis- 
factory outcomes.”5 The errors added 
an average of 40 days to the hospital 
stays of the group, and the additional 
costs of caring for these 36 patients 
that were caused by the errors totaled 
$1,732,432.76 

The risk of receiving a medical injury 
in a hospital is directly related to the 
length of stay; the shorter the stay, the 
lower the risk.?7 In the Peter Bent 
Brigham study, the average excess ex- 
pense resulting from medical injuries 
was $40,000 per patient, with one-and- 
one-half percent of the hospital’s total 
annual billing due to adverse events.78 
Medical misadventures figured as pro- 
minently in contributing to the high 
cost of medical care as poor health 
habits, adverse lifestyles such as to- 
bacco, drug and alcohol abuse, and 
chronic illnesses.79 

The New York study calculated over- 
all losses from medical injuries for New 
York hospital patients in 1984 at ap- 
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proximately $4.28 billion.®° One crite- 
rion used to rank the severity of the 
injuries was the extent to which they 
increased the length of a patient’s 
hospital stay, so extra hospital ex- 
penses were a prominent part of the 
losses resulting from the medical inju- 
ries found by the researchers.®! 

An earlier study reported that 13 
percent of hospital patients cost as 
much to care for as the remaining 87 
percent.®2 These high-cost patients were 
typically abusers of alcohol, tobacco 
and drugs; were obese; persistently 
refused to follow their doctor’s advice; 
or had chronic illnesses.8? They were 
five times more likely to experience 
unexpected complications of treatment 
that required readmission or extended 
stays, and among these complications 
were “misadventures of the malprac- 
tice variety.”84 Unexpected complica- 
tions added more than 50 percent to 
the costs of hospitalization in this 1980 
study.® The researchers concluded “con- 
siderable cost saving and reduction in 
human suffering would be possible if 
the frequency of adverse events could 
be reduced, even by small percent- 
age.”86 

Finally, it is important to note that 
the most likely victims of medical mal- 
practice are also the least likely to 
bring suit.87 One researcher from the 
New York study group concluded that 
tort reforms to protect doctors who 
serve the medically indigent may not 
be warranted.®* Another study found 


that the elderly were “significantly less 
likely than younger persons to initiate 
malpractice litigation despite greater 
exposure to potential negligence .. . 
less likely . . . than would be expected 
given their use of the health care 
system.”89 


Conclusion 

Real health care reform can be 
achieved without further limiting the 
rights of Americans by adding tort 
reform measures that are not needed. 
More tampering with the tort system 
may lower the quality of health care 
for many Americans. In the words of 
another of the researchers on the New 
York medical injury study: 

In summary, the measure of injuries 
caused by substandard care indicates that 
poor quality care pervades our current sys- 
tem. This degree of substandard care com- 
pels an examination of proposals for im- 
proving the quality of care. While doing so, 
we should not forget the other important 
parameters in the health policy debate: cost 
containment, justice, and access.% 

We stand a better chance of achiev- 
ing all three goals if we enact a health 
care reform plan that does not include 
tort reform. 0 
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Corporate Invocation the 
Attorney-Client Privilege and 
Work-Product Doctrine 


he attorney-client privilege 
protects communications 
made in confidence for the 
purpose of seeking legal 
advice between a client and his or her 
lawyer.! A corporation that consults a 
lawyer for the purpose of receiving 
legal advice is a client.2 Because a 
corporation can only act through its 
agents, a question that arises in apply- 
ing the privilege in a corporate context 
is: Which of the corporate employees 
are the “client” for purposes of the 
privilege? The U.S. Supreme Court 
answered this question over a decade 
ago, but Florida courts have never 
expressly adopted the Court’s decision, 
even though some state court decisions 
have referred to Upjohn Co. v. United 
States, 449 U.S. 383, 101 S. Ct. 677, 
66 L. Ed. 2d 584 (1981). In Upjohn, the 
Court found that communications made 
by employees, even lower level employ- 
ees, were privileged when made to an 
attorney conducting an investigation 
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into allegations of bribery of foreign 
officials. The recent decision by the 
Supreme Court of Florida in Southern 
Bell Telephone and Telegraph Com- 
pany v. Deason, et al., 632 So. 2d 1377 
(Fla. 1994), adopts the Upjohn reason- 
ing while at the same time going be- 
yond that decision to explicitly adopt 
a test for applying the privilege to 
corporations in Florida. The impor- 
tance of this case to Florida law is 
evidenced by the Supreme Court’s ren- 
dering an opinion even though the case 
had been settled.4 

Essentially, the main points of the 
Supreme Court’s decision are: 1) A 
five-part test with a heightened level 
of scrutiny applies to judicial and ad- 
ministrative reviews of privilege claims 
made by corporations; 2) the privilege 
does not apply to data gathering and 
analysis activities even when those 
activities are directed by counsel and 
reported directly to counsel; 3) the 
privilege only applies to those commu- 
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nications made by corporate employees 
directly to corporate counsel, not to 
other investigative employees acting 
as the counsel’s agents; and 4) the 
privilege is not waived when the com- 
munication is passed to other employ- 
ees who have a “need to know” the 
information even when the need is 
business related. This decision also 
creates precedent for the application 
of the attorney-client privilege to 
administrative proceedings and expli- 
cates the Public Service Commission’s 
records access statute.5 Because of 
space constraints, this article addresses 
only the first four aspects. 


The Dispute 

This case arose in the context of an 
investigative docket before the Public 
Service Commission (PSC or commis- 
sion).6 The commission was investigat- 
ing whether Southern Bell had vio- 
lated PSC regulations that require a 
telephone company to repair custom- 
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ers’ lines reported out-of-service within 
24 hours and to refund a prorated 
share of the rates for the outage period 
if service is not restored within 24 
hours.” 

Southern Bell initiated a compre- 
hensive internal investigation after the 
PSC dockets were opened.® The com- 
pany’s investigation involved internal 
audits of five of its customer service 
operations and interviews of hundreds 
of its employees in its repair and rebate 
operations. Once the company’s inter- 
nal review was completed, in-house 
counsel shared the results with com- 
pany human resource managers, who 
were charged with taking appropriate 
disciplinary action. Among the docu- 
ments sought were a series of internal 
operating audits that had been per- 
formed at the request of company coun- 
sel, a statistical analysis performed to 
validate the audit findings, employee 
statements taken by security person- 
nel, summaries of those statements, 
work notes made by human resource 
personnel from the investigative mate- 
rials, and recommendations on em- 
ployee discipline made by a panel of 
human resource personnel. 

Public counsel, the statutory repre- 
sentative of the citizens of the State of 
Florida in PSC proceedings,? sought 
the documents generated by Southern 
Bell in its own internal investigation 
and sought to depose the chief auditor 
and three upper-level managers in- 
volved in the employee discipline deci- 
sions.!° Southern Bell objected to the 
production of the documents and the 
deposition of its employees on the basis 
of attorney-client privilege and work- 
product doctrine.!! The commission 
granted all of public counsel’s motions 
to compel, whereupon Southern Bell 
appealed those decisions to the Florida 
Supreme Court.!2 

The commission had granted public 
counsel’s motions to compel on the 
grounds that the company had failed 
to prove that the documents sought 
and the deposition questions posed were 
privileged under either the attorney- 
client privilege or the work-product 
doctrine.!3 The commission reasoned 
that Southern Bell, as a regulated 
monopoly, had a continuing obligation 
to comply with commission regulations 
and “concomitant need to seek legal 
advice to ensure its compliance.”!4 The 
PSC found that Southern Bell’s inves- 
tigation arose from an independent 


The Supreme Court 
acknowledged that 
in the absence of a 
test there was the 
potential for 
corporate abuse of 
the privilege, which 
could create a 
“broad zone of 
silence” around 
corporate affairs 


need for business advice and that the 
use of the investigative information to 
overhaul its customer repair operation 
and discipline company employees con- 
firmed that use,!5 hence none of the 
information gathered was protected by 
the attorney-client privilege or the work- 
product doctrine. 


The Supreme Court’s Opinion 

Dispensing with the commission’s 
reasoning, the Supreme Court stated 
that “[e]lven though the PSC has a 
statutory duty to ensure Southern Bell’s 
compliance with the law, the PSC can- 
not exercise its regulatory power at the 
expense of destroying the corporate 
attorney-client privilege.” The Su- 
preme Court reasoned by analogy to 
federal regulatory cases that all com- 
panies are regulated to some extent, 
so governmental regulation was not a 
sufficient reason to deny any company 
its reliance upon the confidentiality of 
its attorney’s advice.!7 

Having disposed of the question of 
whether the privilege applies to regu- 
lated companies,!® the Supreme Court 
turned to the problem of developing a 
test for the application of the privilege 
in the corporate context.!9 The Su- 
preme Court followed the Upjohn 
Court’s reasoning that limiting privi- 
lege to upper-level managers would 
impede corporate counsel’s access to 
the very information needed because 
it is often the nonmanagerial group 
employees who implement manage- 
ment’s decisions and who are in posses- 
sion of the critical facts regarding the 
company’s activities.2° Bowing to mod- 
ern corporate realities, the Supreme 
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Court adopted a test?! which set forth 
the following criteria for determining 
whether the attorney-client privilege 
would protect a corporate communica- 
tion: 
1) the communication would not have been 
made but for the contemplation of legal 
services; 
2) the employee making the communication 
did so at the direction of his or her corporate 
superior; 
3) the superior made the request of the 
employee as part of the corporation’s effort 
to secure legal advice or services; 
4) the content of the communication relates 
to the legal services being rendered, and the 
subject matter of the communication is 
within the scope of the employee’s duties; 
5) the communication is not disseminated 
beyond those persons who, because of the 
corporate structure, need to know its con- 
tents.?2 

In adopting this test, the Supreme 
Court acknowledged that in the ab- 
sence of a test there was the potential 
for corporate abuse of the privilege, 
which could create a “broad zone of 
silence” around corporate affairs.2° The 
potential abuse arises from the appli- 
cation of the privilege in a corporate 
context when a corporation must act 
indirectly through its employees and 
when corporate attorneys render busi- 
ness advice as well as legai advice.?4 

To prevent possible abuse, the Su- 
preme Court determined that the privi- 
lege would be “subjected to a height- 
ened level of scrutiny” when claimed 
by a corporation.25 The party claiming 
privilege has the burden of meeting the 
test.26 


Work-Product Doctrine 

The Supreme Court briefly outlined 
the work-product doctrine, which is a 
procedural rule limiting the discovery 
of information prepared in anticipation 
of or during litigation by or for a party 
by its representative.2’ Florida courts 
have distinguished between fact and 
opinion work product. Fact work prod- 
uct, which consists of information ob- 
tained from investigative work, is dis- 
coverable by other parties on the basis 
of “need” and “undue hardship.”28 Opin- 
ion work product, which contains an 
attorney’s thoughts, mental impres- 
sions, and legal theory is virtually 
unobtainable through discovery.29 The 
rule is based upon the reasoning that 
“one party is not entitled to prepare his 
case through the investigative work 
product of his adversary where the 
same or similar information is avail- 
able through ordinary investigative tech- 
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niques and discovery.”2° 

The Supreme Court then analyzed 
each of Southern Bell’s claims of privi- 
lege and work product for each cate- 
gory of documents sought, beginning 
with an explication of the attorney- 
client privilege. 


Privileged “Communications” 
The Supreme Court found that the 
internal operational audits and the 
statistical analysis were not “commu- 
nications” within the scope of the attor- 
ney-client privilege.?! “The audits con- 
sist of systematic analyses of data and 
cannot be considered the type of state- 
ment traditionally protected as a ‘com- 
munication,’ ”32 The audits and statis- 
tical analysis were, however, work prod- 
uct.33 Because the underlying data for 
the audits consisted of over 1,000,000 
trouble repair reports, the Supreme 
Court found that public counsel had 
demonstrated sufficient hard- 
ship to overcome the work-product 
protection for the audits but not the 
statistical analysis.24 Because the 
audits were not privileged, the Su- 
preme Court held that the company’s 


chief auditor did not have a privilege 
to refuse to answer public counsel’s 
deposition questions.*5 

The Supreme Court rejected South- 
ern Bell’s claim that “communications” 
made by employees to security person- 
nel, who were acting as agents for 
attorneys, were privileged.26 Company 
security personnel, at the direction and 
sometimes in the presence of company 
attorneys, interviewed lower-level and 
managerial employees.3? The Supreme 
Court held that the statements made 
to security personnel were not privi- 
leged “communications” because they 
were not made to an attorney.3§ Even 
though Southern Bell had shown that 
the statements were made in anticipa- 
tion of litigation,®® it failed to sustain 
its burden of proving that the employee 
statements made to security were made 
for the purpose of obtaining legal ad- 
vice.4° 

The statements given to security 
personnel were shared with a panel of 
human resource managers, who sum- 
marized the information and made re- 
commendations as to whether any em- 
ployee should be disciplined.*! This 
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second set of documents—panel recom- 
mendations—did not contain counsel’s 
notes or impressions, but the mental 
impressions of human resource person- 
nel, which were based on counsel’s 
impressions.*2 The Supreme Court 
found that the panel recommendations 
were created for the business purpose 
of disciplining employees, not for ob- 
taining legal advice, so these docu- 
ments were not protected by the work- 
product doctrine and were discover- 
able.43 “The fact that the panel recom- 
mendations were based on work prod- 
uct does not convert them into work 
product.”44 However, counsel’s summa- 
ries of the employee statements were 
work product and retained their privi- 
leged status even though they were 
communicated to other company per- 
sonnel.45 

A second set of documents were em- 
ployee statements made to company 
counsel. The Supreme Court found that 
“the employees’ statements which were 
made directly to counsel” were privi- 
leged, and counsel’s summaries of those 
statements were work product.*® The 
privilege was not waived when the 
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company attorney shared it with the 
personnel managers, who used the in- 
formation to determine whether to dis- 
cipline any employee.*? “Counsel’s de- 
cision to share these privileged com- 
munications with managers in the com- 
pany, who had a ‘need to know’ the 
information, does not strip the infor- 
mation of its privileged status” because 
counsel had a duty to render legal 
services to the company, and the com- 
pany had a “right to internal business 
use of privileged documents generated 
by its own company employees.”48 So, 
a company may retain the privileged 
nature of an employee statement made 
directly to a company attorney even 
though the attorney passes those state- 
ments to corporate managers, who sub- 
sequently use the information for a 
business purpose. With this decision, 
the Supreme Court adopted the “need- 
to-know” standard for the “internal 
business use” of privileged information 
within a company.*? 

Under Upjohn, the facts underlying 
a privileged communication between 
an attorney and a client are not privi- 
leged even though the communication 
itself is.5° A court often engages in 
legal hairsplitting about when a depo- 
sition question encroaches on privi- 
leged information and when it permis- 
sibly seeks only “facts.”5! This process 
is even more arcane in a corporate 
setting where the court has held that 


PUSHING 
“Your honor, my client requests a 
continuance until after the holiday season.” 
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privileged information may be dissemi- 
nated among employees on a need-to- 
know basis. The question then becomes 
how far may a corporation distribute 
the information within the corporate 
ranks without risking a finding that it 
waived the privilege by passing privi- 
leged information to third parties.5? 

The Supreme Court found the dis- 
tinction between fact and privilege to 
be one of semantics in this case.5? It 
determined that public counsel’s ques- 
tions asking why certain company em- 
ployees were or were not disciplined 
would require the human resource man- 
agers to reveal privileged communica- 
tions from counsel,®4 despite the fact 
that these same managers wrote the 
panel recommendations, which were a 
synopsis of the privileged communica- 
tions and were held to be discoverable. 
Apparently, the Supreme Court rea- 
soned that these managers did not 
have first-hand knowledge of the facts 
and could only convey privileged com- 
munications. The Supreme Court re- 
jected public counsel’s argument that 
the privilege had been waived for infor- 
mation passed to the human resource 
personnel for an admitted business 
use. 


Sharing Privileged 
Communications with 
Corporate Managers 

Privileges may be waived.® In order 
to retain a privilege for a confidential 
communication, the privilege holder 
must not disclose it to third parties 
other than those necessary to render 
legal services, such as experts called 
upon to assist in the preparation of the 
case, or to those necessary to transmit 
the communication, such as the attor- 
ney’s secretary. Permitting a com- 
pany to disseminate privileged 
communications to employees on the 
basis that the employee “needs to know” 
the information to perform the job 
greatly extends the privilege law in 
Florida.5” 

Little caselaw exists on the applica- 
tion of the “need-to-know” component 
of the standard set forth by the Su- 
preme Court in Southern Bell, and the 
few decisions that exist appear to be 
inconsistent.58 The “need-to-know” stan- 
dard was extended to protect privileged 
documents disseminated to corporate 
managers in James Julian v. Ray- 
theon, 93 F.R.D. 138 (D. Del. 1982). In 
James Julian, two documents contain- 


ing communications of company coun- 
sel were distributed to company man- 
agers and one document was filed in 
the company’s general files, which were 
accessible to all employees.59 The Dela- 
ware district court held that the distri- 
bution of the privileged documents to 
the managers who needed to know the 
information did not waive the privi- 
lege, nor did the open filing create an 
inference that the privilege had been 
waived because mere accessibility did 
not equal disclosure.®° However, an- 
other federal district court found that 
privileged documents lost their privi- 
lege when they were passed among 
nonlegal employees who needed the 
documents for business purposes.®! 

A federal district court in an antitrust 

suit between two photocopier compa- 
nies addressed whether the reasons 
behind corporate patent decisions or 
actions were privileged when the rea- 
sons would reveal counsel’s legal ad- 
vice.®2 The district court distinguished 
between those questions that would 
elicit answers “limited to reliance on 
protected legal advice,” for which it 
held the privilege clearly applied, and 
those questions to which the deponent 
stated that the reasons behind the 
decisions taken were based upon both 
legal and business reasons, for which 
it held no privilege applied.®? “The 
mere mention of business consid- 
erations is not enough to compel the 
disclosure of otherwise protected 
material[,]” but it was not clear in this 
case that the decisions taken by mana- 
gerial employees were the type gen- 
erally deferred to the attorneys.*4 The 
federal district court developed a ra- 
tionale for determining when a deci- 
sion comprising both business and le- 
gal aspects would be privileged: 
Legal advice should remain protected along 
with “nonlegal considerations” discussed be- 
tween client and counsel that are relevant 
to that consultation, but when the ultimate 
decision then requires the exercise of busi- 
ness judgment and when what were rele- 
vant nonlegal considerations incidental to 
the formulation of legal advice emerge as 
the business reasons for and against a 
course of action, those business reasons 
considered among executives are not privi- 
leged.® 

The Supreme Court did not expound 
a standard or test for analyzing the 
“need-to-know” exception. The difficulty 
that may result from this extension of 
the privilege to managers who use 
privileged information for business pur- 
poses is the broad zone of silence that 


j 


may be created in corporate affairs. 
Two cases demonstrate this. The first 
case came before the Second Circuit 
on an allegation of defrauding the U.S. 
government on satellite contracts by 
submitting expense claims containing 
false statements.66 XYZ Corporation’s 
cour:sel directed its in-house experts 
to perform a cost analysis and audit, 
which XYZ refused to produce under 
the attorney-client privilege and work- 
product doctrine.®’ The circuit court 
held that the government could ask the 
in-house experts factual questions and 
their conclusions, but not what they 
communicated to the attorney.68 The 
circuit court reasoned that a company 
may not silence all of its key witnesses 
by the simple expedient of including 
them in the attorney-directed internal 
investigation.®9 

A comparable result was reached on 
similar circumstances by a federal dis- 
trict court in New York. Xerox sued 
International Business Machines for 
infringing a Xerox photocopier patent 
and misappropriation of trade secrets.7° 
IBM’s counsel interviewed 37 IBM em- 
ployees, but, when Xerox interviewed 
23 of those same employees, the em- 
ployees testified that they could not 
recall seeing or using Xerox docu- 
ments.7! IBM claimed work-product 
protection for the interview notes.72 
The district court found that Xerox had 
shown sufficient need to overcome the 
work-product protection for the 23 em- 
ployees it interviewed, but not for the 
remaining 14 not interviewed.”? The 
district court reasoned that the only 
source of relevant nonprivileged facts 
was the attorney’s notes, and without 
the facts, the tribunal would be unable 
to reach a just decision.’4 

In litigstion, a company needs to 
conduct an internal investigation to 
find out what facts are hidden within 
its collective memory and to correct 
any wrongdoing that may have oc- 
curred. That laudable goal was the 
supporting policy for Upjohn. The 
extension of privilege to corporate in- 
vestigations, however, may create a 
broad zone of silence for all the employ- 
ees swept into the internal investiga- 
tion, whether by counsel’s design or 
inadvertently. Only if Florida courts 
extend heightened scrutiny to the “need- 
to-know” standard will this potentially 
broad zone of protection be curtailed. 
It is unclear at what point a company’s 
internal distribution of privileged in- 


formation under the “need-to-know” 
standard becomes a knowing waiver 
of privilege. This case did not resolve 
that question. 

Future cases may adopt the “ulti 
mate business or legal purpose” test 
as the dividing line between disclosure 
or privilege. Under Southern Bell, as 
long as a privileged communication is 
passed for “internal business use,” it 
remains privileged. However, when em- 
ployees create their own work notes or 
communications based on the privi- 
leged information or make business 
decisions, such as disciplining employ- 
ees, the administration of discipline 
and the derivative notes are not privi- 
leged, even though the managers may 
refuse to disclose their reasons for the 
discipline if they assert that their only 
knowledge was derived from communi- 
cations from counsel. This is akin to 
Upjohn’s distinction between maintain- 
ing the sanctity of a client’s “communi- 
cation” but not the “underlying facts.” 
The “ultimate use test” may well prove 
as flexible in application to future 
cases as the Upjohn test. 


Summary 

The Supreme Court has adopted a 
five-part test with a heightened level 
of scrutiny for corporate claims of at- 
torney-client privilege. Internal corpo- 
rate investigations that involve data 
gathering and analysis are not “com- 
munications” and, therefore, are not 
protected by the attorney-client privi- 
lege, even though they have a limited 
privilege as attorney fact work product. 
Privileged information may be dissemi- 
nated only among corporate employees 
who “need to know” the information for 
internal business purposes without waiv- 
ing the privilege. 0 


1 Star. §90.502. 

2 Id. 

3 Upjohn Co. v. United States, 449 U.S. 
383, 101 S. Ct. 677, 66 L. Ed. 2d 584 (1981). 

4 Southern Bell Tel. & Tel. Co. v. Deason, 
et al., 632 So. 2d 1377, 1380 n.1 (Fla. 1994). 

5The PSC has access to all company 
records pursuant to §364.183 of the Florida 
Statutes. 

6 Southern Bell, 632 So. 2d at 1379-80. 

7Id. at 1880. The commission requires 
a telephone company to attempt to restore 
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service to a customer within 24 hours of the 
customer’s reporting a total service outage 
unless the breakdown is due to the cus- 
tomer’s negligence, a major cable failure, 
an emergency, or an act of God. FLa. ApMIN. 
Cope r. 25-4.070. If the customer’s service 
is not restored within 24 hours, the com- 
pany must automatically refund the propor- 
tionate share of the rates charged for the 
time of outage to the customer. Id. 

8 Jd. at 1383-87. The investigation pro- 
cess outlined herein is detailed by the court 
in the context of each of the separate PSC 
dockets and decisions and appears at pp. 
1383 to 1387 of the opinion. 

9 Star. §350.061-.0614. 

10 Southern Bell, 632 So. 2d at 1380. The 
case also involves the National Association 
of Regulatory Utility Commissioners’ re- 
quest for complete audit access to Southern 
Bell’s affiliated companies, which are lo- 
cated outside of Florida. Id. This article 
does not address this issue since it is not 
germane to the discussion on privilege. 
However, those interested in records access 
statutes, especially §364.183 of the Florida 
Statutes, will be interested in this part of 
the opinion. 

Td. 

12 Art. V, §3(b)(2) of the Florida Constitu- 
tion confers on the Supreme Court juris- 
diction over commission decisions in tele- 
phone utility matters. 

13 E.g., In re: Southern Bell Tel. & Tel. 
Co., 93 F.P.S.C. 4:203 (April 6, 1993) (Dock- 
ets Nos. 910163-TL, 920260-TL, 900960- 


TL, 910727-TL; Order No. PSC-93-0517-FOF- 
TL). 

14 Southern Bell, 632 So. 2d at 1382. 

15 Td. at 1384. 

16 Jd. at 1382 (citing Southern Cal. Gas. 
Co. v. Public Util. Comm’n, 784 P.2d 1373 
(Cal. 1990)). In Southern California Gas, 
the California utility commission sought 
company documents regarding the com- 
pany’s negotiations for a buy-out of its gas 
procurement contract in a prudency review 
proceeding. Southern Cal. Gas, 784 P.2d at 
1374-75. The commission ordered the com- 
pany to surrender the documents to an 
administrative judge or withdraw its appli- 
cation. Id. at 1375. The California court 
found that the attorney-client privilege statu- 
torily applied to administrative proceed- 
ings. Id. at 1377. Unlike California, the 
Administrative Procedure Act (APA) ap- 
pears to abrogate statutory privileges. Fa. 
Star. §120.58. The Supreme Court’s adop- 
tion of the California and federal common 
law cases applies the Evidence Code to APA 
proceedings without expressly resolving the 
apparent conflict. 

17 Td. (citing United States v. Louisville 
& Nashville R.R. Co., 236 U.S. 318 (1915)). 
The Supreme Court noted that in Upjohn 
Company v. United States, 449 U.S. 383 
(1981), the company was regulated by the 
Internal Revenue Service and the Securities 
and Exchange Commission. The IRS and 
SEC are arguably powerful government 
regulatory agencies, but they do not have 
the commission’s rate-setting authority, 
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which affects the level of profits a company 
may earn. 

18The commission’s rulings found that 
the privilege applied to companies in com- 
mission proceedings, but that Southern Bell 
had failed to prove the privilege applied to 
the documents at issue. Public counsel ar- 
gued that the statutory attorney-client privi- 
lege did not apply in administrative pro- 
ceedings pursuant to §120.58 of the Florida 
Statutes, but might be incorporated through 
the Florida Rule of Civil Procedure 1.280 
referenced in §364.183 of the Florida Stat- 
utes. 

19 Southern Bell, 632 So. 2d 1382. 

20 Td. 

21The corporate-friendly test was pro- 
pounded by the Seventh Circuit Court of 
Appeals in Harper & Row Pub., Inc. v. 
Decker, 423 F.2d 487 (7th Cir. 1970), aff'd 
per curiam by an equally divided ct., 400 
U.S. 348, 91 S. Ct. 479, 27 L. Ed. 2d 433 
(1971). Accord Diversified Indus., Inc. v. 
Meredith, 572 F.2d 596 (8th Cir. 1977) 
(adopted with modification). 

22 Southern Bell, 632 So. 2d at 1383. 

237d. (citing Radiant Burners, Inc. v. 
American Gas Ass’n, 207 F. Supp. 771, 774 
(N.D. Ill. 1962)). 

24 Id. 

25 Td. 

id. 

27 Id. at 1383-84; Fia R. Civ. P. 1.280. 

28 Td. at 1384. 

29 Td. (citing Upjohn Co. v. United States, 
449 U.S. 383 (1981), and State v. Rabin, 495 
So. 2d 257 (Fla. 3d D.C.A. 1986)). 

30 Td. (quoting Dodson v. Persell, 390 So. 
2d 704, 708 (Fla. 1980)). The seminal case 
on work product is Hickman v. Taylor, 329 
U.S. 495 (1974). 

31 Td. at 13884 & 1386. 

32 Td. at 1384. 

33 Td. at 1885 & 1386. 

34 Td. 

35 Td. at 1386-87. 

36 Td. at 1385. 

37 Td. at 1386. 

38 Jd. at 1385. The presence of the security 
officer in the employee interviews suggests 
that a company may have difficulty in 
meeting the “but for” element in the first 
prong of the test. The Supreme Court ap- 
pears to have found that the statements 
made to security, whether or not an attor- 
ney was present, would have been made 
purely for a business purpose, regardless of 
the company’s need for legal advice. 

39 Td. 

40 Td. at 1386. 

41 Td. at 1385-86. 

42 Td. at 1386. 

43 Td. 

“id. 

67d. 

46 Td. (emphasis in original). 

41 Id. 

49 Id.; see James Julian v. Raytheon, 93 
F.R.D. 138 (D. Del. 1982). 

Jd. 

51 See Upjohn Co., 449 U.S. at 395. 

52 Fa. Star. §§90.502(1)(c) & 90.507. 

Bell, 632 So. 2d at 1387. 

Id. 


55 Star. §90.507. 
56 Td. §90.502(1)(c); see C. EHRHARDT, FLO- 
RIDA EvipENCE §502.5 (Supp. 1993). 

57 In addition to waiver, if the commuini- 
cation is made to obtain business rather 
than legal advice, it is not privileged. Skor- 
man v. Hovnanian of Fla., Inc., 382 So. 2d 
1376 (Fla. 4th D.C.A. 1980). Before South- 
ern Bell, no Florida court had dealt with the 
dissemination of privileged communicatiors 
among corporate employees. Cf. EHRHARDT, 
Fiorina Evipence §502.3. 

58 This term of art first appeared in Diver- 
sified Industries, Inc. v. Meredith, 572 F.2d 
596 (8th Cir. 1977), which forms the basis 
for the standard adopted by the Supreme 
Court. While not specifically referring to the 
“need-to-know” component of the test, the 
U.S. Supreme Court in Upjohn found that 
a corporation’s efforts to comply with the 
law demanded that the attorney’s advice 
and findings be given to those employees 
who would implement changes in policy and 
procedures. The Court did not address, 
however, a question of internal distribution 
of privileged communications among nonle- 
gal employees. 

59 James Julian v. Raytheon, 93 F.R.D. 
138, 140-42 (D. Del. 1982). 

60 Td. at 142; accord In re: Grand Jury 
Subpoena Duces Tecum, 731 F.2d 1032 (2d 
Cir. 1984) (holding that an inference that a 
privileged document might later be dis- 
closed to employees did not create a factual 
inference that confidentiality had been 
waived). 

§1 Cuno, Inc. v. Pall Corp., 121 F.R.D. 198 
(E.D.N.Y. 1988). 

62SCM Corp. v. Xerox Corp., 70 F.R.D. 
508 (D. Conn. 1976), appeal dismissed, 534 
F.2d 1031 (2d Cir. 1976). 
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§3 Td. at 517 (emphasis in original); cf. 
Broyles v. Mid-Florida Television Corp., 431 
So. 2d 627 (Fla. 5th D.C.A. 1983) (holding 
that questions, which sought the reason for 
a decision to broadcast a news story regard- 
ing the abuse of HRS clients by a health 
care worker, were not privileged because 
no confidential communications were sought, 
only business discussions). 

64 Id 

Id. 

66 In re: Six Grand Jury Witnesses, 979 
F.2d 939 (2d Cir. 1992), cert. denied sub 
nom., XYZ Corp. v. United States, 113 S. 


Ct. 2997, 125 L. Ed. 2d 691 (1993). 
87 Td. at 942. 
68 Td.; see Upjohn, 449 U.S. at 395. 
69 Id 


70 Xerox Corp. v. IBM Corp., 64 F.R.D. 367 
(S.D.N.Y. 1974). 

71 Id. at 375. 

72 Id. 

73 Id at 376. 

74 Td. at 381. 

7 See Sexton, A Post-Upjohn Considera- 
tion of the Corporate Attorney-Client Privi- 
lege, 57 N.Y.U.L. Rev. 443 (1982). 
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TRIAL LAWYERS FORUM 


Daubert Versus Flanagan 
Comparing Standards for the 
Admissibility of Scientific Evidence 
in Florida State and Federal Courts 


n today’s information age, when 

newsworthy trials are broad- 

cast into the living rooms of 

America’s prospective jurors al- 
most on a daily basis, juries are more 
accustomed than ever before to hearing 
testimony about scientific processes 
previously considered too technical or 
complex for their consideration. Ver- 
dicts in trials of toxic torts, environ- 
mental contamination, and medical mal- 
practice actions, and even criminal 
prosecutions, often turn on the liti- 
gant’s ability to present expert scien- 
tific evidence, and trial attorneys con- 
stantly search for that new item of 
scientific evidence that will convince a 
jury that their position is the correct 
one. 

For over 70 years, Florida has ad- 
hered to the “general acceptance” test 
for the admissibility of expert scientific 
opinion evidence as set forth in Frye v. 
United States, 293 F. 1013 (D.C. Cir. 
1923). Last year, the U.S. Supreme 
Court adopted a new, more flexible 
“relevance/reliability” approach in 
Daubert v. Merrell Dow Pharmaceuti- 
cals, U.S. 113 S. Ct. 2786, 
125 L. Ed. 2d 469 (1993). However, in 
Flanagan v. State, 625 So. 2d 827 (Fla. 
1993), the Florida Supreme Court re- 
jected Daubert’s flexible approach and 
reaffirmed its commitment to the Frye 
“general acceptance” test. This article 
will review and compare Daubert’s flex- 
ible approach to the Frye test, and 
explore the ramifications of the differ- 
ence which currently exists between 
federal court and state court standards 
for the admissibility of expert scientific 
evidence. 


The 


new federal 
standard appears 
more permissive 
toward the 
admissibility of 
novel scientific 
evidence since it 
allows courts to 
admit such evidence 
before its acceptance 
within the scientific 


community 


by Mark R. Kapusta 


Daubert’s “Relevance/ 
Reliability” Approach 

In Daubert, an action was brought 
by minor children born with serious 
birth defects and their parents against 
Merrell Dow Pharmaceuticals, alleging 
that the birth defects had been caused 
by the mother’s ingestion of Bendectin, 
a prescription anti-nausea drug mar- 
keted by Dow. The expert scientific 
opinion evidence the plaintiffs sought 
to introduce at summary judgment 
consisted of affidavits of eight experts 
who concluded that Bendectin can 
cause birth defects. Their scientific 
conclusions were based upon animal 
cell studies, live animal studies, and 
chemical structure analyses. Plaintiffs’ 
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experts also relied upon epidemiologi- 
cal materials compiled from a “reanaly- 
sis” of previously published human 
statistical studies.! 

The district court excluded this opin- 
ion evidence because it was based upon 
principles which were not sufficiently 
established to have gained general 
acceptance in the relevant scientific 
field. The district court stated that the 
animal cell studies, live animal stud- 
ies, and chemical structure analysis 
were novel scientific approaches which 
were not generally accepted by the 
scientific community. Further, the dis- 
trict court noted that plaintiffs’ epide- 
miological analysis, based solely on 
recalculations of data previously pub- 
lished, had not itself been published 
or subject to peer review. 

The U.S. Court of Appeals for the 
Ninth Circuit affirmed, citing the Frye 
decision. The Court of Appeals went 
on to state that scientific opinion evi- 


dence of the type sought to be intro- 


duced by the plaintiffs is generally 
accepted by the scientific community 
only when it is subject to verification 
and scrutiny by others in the field.? 
The U.S. Supreme Court expressly 
overruled the lower courts’ decisions 
to exclude this evidence, and expressly 
rejected Frye’s general acceptance test. 
The Court reasoned that Rule 702 of 
the Federal Rules of Evidence, which 
became effective some 50 years after 
the Frye decision, expressly overruled 
Frye’s “general acceptance” test. Jus- 
tice Blackmun, delivering the opinion 
of the Court, characterized the “gen- 
eral acceptance” test as a rigid re- 
quirement which was “at odds with the 


‘liberal thrust’ of the Federal Rules and 
their general approach of relaxing tra- 
ditional barriers to opinion testimony.”3 

Having ruled that the Frye test was 
displaced by federal Rule 702, the 
Court hastened to add that Rule 702 
does not open the floodgates to the 
admissibility of all evidence which pur- 
ports to be scientific. Rule 702 pro- 
vides: “If scientific or other specialized 
knowledge will assist the trier of fact 
to understand the evidence or to deter- 
mine a fact in issue, the witness quali- 
fied as an expert by knowledge, skill, 
experience, training, or education may 
testify thereto in the form of an opinion 
or otherwise.” 

The U.S. Supreme Court stated that 

this rule “clearly contemplates some 
degree of regulation of the subjects and 
theories about which an expert may 
testify.”4 The Court then analyzed the 
language of the rule itself, and set forth 
the following analysis for trial courts 
to employ when they assess scientific 
evidence and testimony: 
Faced with a proffer of expert scientific 
testimony, the trial judge must determine 
at the outset, pursuant to Rule 104(a), 
whether the expert is proposing to testify 
to (1) scientific knowledge that (2) will 
assist the trier of fact to understand or 
determine a fact in issue. This entails a 
preliminary assessment of whether the rea- 
soning or methodology underlying the testi- 
mony is scientifically valid and whether 
that reasoning or methodology properly can 
be applied to the facts in issue.> 

The Court then identified factors a 
court should consider in this prelimi- 
nary assessment: whether the underly- 
ing scientific theory or technique can 
be tested; whether it has been subject 
to peer review and publication; its 
known or potential rate of error; and 
whether the scientific theory or tech- 
nique has gained general acceptance 
in the scientific community, adding 
that general acceptance is not the 
ultimate inquiry, but merely one of 
several factors. This test has subse- 
quently been referred to as the “rele- 
vance/reliability” test. 

Acknowledging the concern that aban- 
donment of the general acceptance test 
may result in a free-for-all for the 
admission of irrational pseudoscienti- 
fic assertions, the U.S. Supreme Court 
emphasized its faith in the capabilities 
of the juries and the adversarial sys- 
tem, noting that vigorous cross- 
examination, presentation of contrary 
evidence, and careful instruction on 
the burden of proof would sufficiently 


safeguard against unwarranted reli- 
ance upon “shaky but admissible evi- 
dence.” 

Finally, the U.S. Supreme Court also 
recognized that maintaining a “gate- 
keeping role for the judge” under Rule 
702, no matter how flexible, may occa- 
sionally prevent a jury from learning 
of novel scientific innovations and 
authentic insights. Stating that the 
rules of evidence were not designed for 
“an exhaustive search for cosmic un- 
derstanding,” but instead for the reso- 
lution of legal disputes, the Court 
dismissed this concern as a conse- 
quence of the balance struck by the 
rules of evidence.® 

Chief Justice Rehnquist, joined by 
Justice Stevens, dissented in part from 
portions of the “Court’s opinion, criti- 
cizing the majority for offering an 
abstract and amorphous analysis in 
which to assess the admissibility of 
expert scientific testimony: “I do not 
doubt that Rule 702 confides to the 
judge some gatekeeping responsibility 
in deciding questions of the admissibil- 
ity of proffered testimony, but I do not 
think it imposes on them either the 
obligation or the authority to become 
amateur scientists in order to perform 
that role.”9 


The “General 
Acceptance” Approach 

Frye v. United States is a 1923 deci- 
sion from the Court of Appeals of the 
District of Columbia in which the 
United States sought to introduce evi- 
dence of systolic blood pressure to show 
deception. The Court of Appeals, in a 
short opinion, excluded the systolic 
blood pressure test because it had not 
yet gained such standing and scientific 
recognition among physiological and 
psychological communities to justify its 
admissibility in court.!° This analysis 
has been referred to by the courts as 
the “Frye test” or “general acceptance 
approach.” Courts which apply this 
approach have consistently required 
the party seeking to introduce scien- 
tific evidence to make a preliminary 
showing that the underlying methodol- 
ogy of such evidence is generally ac- 
cepted within the relevant scientific 
community. 

Florida is among the majority of 
jurisdictions which have applied the 
general acceptance approach attrib- 
uted to Frye. In Stokes v. State, 548 So. 
2d 188 (Fla. 1989), the state sought the 
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introduction of hypnotically re- 
freshed testimony in a murder prose- 
cution. The Florida Supreme Court, in 
applying the test, excluded this testi- 
mony, noting that: 
The underlying theory for this rule is that 
a courtroom is not a laboratory, and as such 
is not the place to conduct scientific experi- 
ments. If the scientific community considers 
a procedure or process unreliable for its own 
purposes, then the procedure must be con- 
sidered less reliable for courtroom use.!! 

Florida was seemingly poised to un- 
dergo a change in its standard of 
admissibility for expert scientific opin- 
ion evidence in light of the Daubert 
opinion, particularly since Florida’s own 
rule regarding expert testimony was 
patterned after federal Rule 702 and 
became effective approximately 50 
years after Frye. F.S. 90.792 is virtu- 
ally identical to the federal rule ana- 
lyzed in Daubert, and one might have 
expected the Florida Supreme Court 
to apply Daubert’s reasoning to hold 
that the Florida statute likewise dis- 
placed the Frye test.12 

However, in an opinion issued less 
than three months after the U.S. Su- 
preme Court’s pronouncement in 
Daubert, the Florida Supreme Court 
rejected Daubert’s flexible approach in 
Flanagan v. State.'3 Flanagan was a 
prosecution for sexual battery in which 
the state sought to introduce testimony 
of an acknowledged expert in the areas 
of child psychology and child sexual 
abuse to testify in limited fashion 
about “pedophile profiles,’ studies 
which identify certain shared charac- 
teristics of persons who commit child 
sexual abuse and the home settings in 
which child sexual abuse frequently 
occurs. The First District Court of 
Appeal held that such testimony was 
inadmissible, stating: 
[T]he present state of the law in this 
country is that “offender profile syndrome” 
has not yet seasoned or been refined to the 
point where it commands substantial sup- 
port of the scientific community of sub- 
stantive evidence that one who possesses 
one, some, or all of the characteristics is in 
fact an abuser.!4 

Acknowledging the Daubert opinion 
in a footnote, the Florida Supreme 
Court affirmed the First District’s deci- 
sion to exclude sex offender profile 
evidence on the basis that it did not 
meet the Frye test for the admissibility 
of scientific evidence. 


Florida’s District Courts 
Since the Flanagan decision, the 


First, Third, Fourth, and Fifth district 
courts of appeal have noted the con- 
flicting standards of Daubert and Frye, 
but have followed Flanagan’s edict to 
apply the test.!5 In Vargas v. State, 19 
Fla. L. Weekly D1187 (Fla. 1st DCA, June 
1, 1994), the defendant challenged the 
admissibility of DNA profile evidence 
on the basis that the databases com- 
piled by the Federal Bureau of Investi- 
gation and used by the Florida Depart- 
ment of Law Enforcement to determine 
DNA “matches” is not generally 
accepted in the scientific com- 
munity as reliable for use in trials. The 
First District Court of Appeal was 
unable to determine that the trial court 
erred in ruling the DNA profile evi- 
dence to be admissible, but a review of 
the decision reveals that the court was 
clearly applying the Frye standard. 

Recently, the Frye test has also been 
applied in civil cases to determine the 
admissibility of radioimmunoassay 
analysis of human hair to explain a 
false positive reading on urinalysis 
tests,1® and the admissibility of expert 
testimony regarding recognized safety 
devices in the sports industry.!7 In 
each case, the district courts, while 
acknowledging Daubert, continue to 
require litigants seeking to introduce 
scientific evidence and testimony to 
make an initial showing that such 
evidence is generally accepted within 
the relevant scientific community. 


Comparison and Analysis 

The new federal standard appears 
more permissive toward the admissi- 
bility of novel scientific evidence, since 
it allows courts to admit such evidence 
before the evidence has been generally 
accepted within its scientific commu- 
nity, provided the underlying scientific 
theory or technique is relevant and 
reliable. The U.S. Supreme Court has 
stated that “reliability” depends upon 
such factors as peer review and publi- 
cation, known or potential rate of error, 
or general acceptance in the scientific 
community. Since the scientific com- 
munity itself typically subjects a novel 
theory and technique to the scrutiny 
of peer review, publication, and debate 
long before reaching a consensus of 
“general acceptance,’ Daubert presents 
litigants a greater opportunity to use 
evidence based on novel or innovative 
scientific theories or techniques than 
did Frye. 
In contrast, by retaining the “gen- 
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eral acceptance” standard for the ad- 
missibility of novel scientific evidence, 
Florida’s state courts will continue to 
struggle with a variety of legal issues 
which have plagued the Frye test for 
years. For example, precisely which 
field of the “scientific community” must 
find the evidence acceptable? Assum- 
ing such a field is identifiable, what 
percentage of that “community” must 
find the evidence acceptable to satisfy 
the “generally accepted” standard? Ex- 
actly what must be accepted, the un- 
derlying scientific principle, the tech- 
nique applying it, or both? These issues 
present substantial hurdles to be over- 
come before novel scientific evidence 
will be admissible as evidence in Flor- 
ida’s state courts. 

Plaintiffs whose actions depend upon 
novel scientific expert opinion evidence 
are encouraged by Daubert and 
Flanagan to file their actions when 
possible in federal court, rather than 
Florida’s state courts. Defendants con- 
fronted with a state court action based 
upon innovative or experimental scien- 
tific evidence which may be removed 
to federal court should assess how 
readily the scientific community em- 
braces such evidence before exercising 
their option of removal. 


Conclusion 

A distinct difference in the standard 
for admissibility of novel scientific ex- 
pert evidence has developed between 
the state and federal courts. As parties 
continue to seek to present evidence 
based on new scientific developments, 
such as those associated with sound 
spectrometry (voiceprints), ultraviolet 
and spectrographic analysis, and neu- 
tron activation analysis (detection of 
trace elements), it will be the federal 
courts, rather than Florida’s state 
courts, which will most likely define 
and manage their admissibility as evi- 
dence. 0 
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exual harassment in the 
workplace is certainly not a 
new concept—it has been 
going on for many years. 
The encounter between Anita Hill and 
Clarence Thomas had a significant im- 
pact on how Americans view it. The 
media attention given to this dramatic 
confrontation, as well as the Tailhook 
scandal, the charges against Senator 
Packwood, and the Paula Jones/Pres- 
ident Clinton matter, have exposed the 
problem of sexual harassment to a 
degree never before seen in this coun- 
try. 

According to a recent study! con- 
ducted by the Center for Women in 
Government at the State University of 
New York at Albany, the total mone- 
tary benefits awarded in sexual 
harassment cases handled by EEOC 
almost doubled from 1992 to 1993. The 
study found that 1,546 employees won 
$25.2 million in monetary benefits from 
their employers last year, including 
backpay, remedial relief, damages, pro- 
motions, and reinstatements. The 
number of awards increased by 15.4 
percent from 1992, while the monetary 
amounts of the awards increased by 
98 percent. According to the author of 
the report, the significant increase in 
monetary awards and cases is due to 
the publicity surrounding sexual har- 
assment charges raised by Anita Hill, 
new precedents established by federal 
courts for employees seeking redress, 
and provisions of the 1991 Civil Rights 
Act that allowed the recovery of com- 
pensatory and punitive damages. The 
study’s other findings include: 

e Requests for right-to-sue notices 
for sexual harassment cases increased 
from 13.3 percent of all EEOC resolu- 
tions in 1990 to 24.4 percent in 1993. 

e Sexual harassment charges filed 
with EEOC increased by 112 percent 
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in the last three years, from 5,623 in 
1989 to 11,908 in 1993. 

e Thirty-one percent of those who 
filed EEOC charges in 1992 also 
claimed that their employer retaliated 
against them for taking action. 

This article will focus on the legal 
issues involved in determining under 
what circumstances an employer will 
be held liable for the acts of its employ- 
ees who engage, or who are deemed to 
engage, in sexual harassment in the 
workplace. 


What Is Sexual Harassment? 
Sexual harassment is “unwelcome 
. verbal or physical conduct of a 
sexual nature... Because sexual 
attraction may often play a role in the 
day-to-day social exchange between em- 
ployees, “the distinction between 
invited, uninvited-but-welcome, offen- 
sive-but-tolerated, and flatly rejected” 
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sexual advances may well be difficult 
to discern.’ But this distinction is es- 
sential because sexual conduct becomes 
unlawful only when it is unwelcome. 
The 11th Circuit provided a general 
definition of “unwelcome conduct” in 
Henson v. City of Dundee, 682 F.2d 
897, at 903 (11th Cir. 1992): The chal- 
lenged conduct must be unwelcome “in 
the sense that the employee did not 
solicit or incite it, and in the sense that 
the employee regarded the conduct as 
undesirable or offensive.” The Henson 
court went on to state, at p. 902 of the 
opinion, as follows: 

Sexual harassment which creates a hostile 
or offensive environment for members of 
one sex is every bit the arbitrary barrier to 
sexual equality at the workplace that racial 
harassment is to racial equality. Surely, a 
requirement that a man or woman run a 
gauntlet of sexual abuse in return for the 
privilege of being allowed to work and make 
a living can be as demeaning and discon- 
certing as the harshest of racial epithets. 


From a legal standpoint, there are 
two different types of sexual harass- 
ment. The first type is quid quo pro4 
sexual harassment which literally 
means “something for something.” This 
form of sexual harassment involves 
harassers who use promises or threats 
as a means of promoting their sexual 
advances, e.g., when a male executive 
tells his female secretary that her job 
will be upgraded if she gives into his 
demands for sexual favors, or a female 
supervisor promises her male assistant 
a promotion if he will have an affair 
with her.5 The offer of reward or the 
threat of harm need not be so definite 
and can sometimes be somewhat sub- 
tle. 

The second type of sexual harass- 
ment is the hostile work environment 
which involves actions or materials in 
the workplace that create an “intimi- 
dating, hostile or offensive” working 


environment or impedes job perform- 
ance. Items such as sexually explicit 
calendars and objects fall under this 
category as do sexually explicit com- 
ments, jokes, and gestures. Conduct 
that is not severe or pervasive enough 
to create an objectively hostile or 
abusive work environment—one that 
a reasonable person would find hostile 
or abusive—is beyond Title VII's cover- 
age. Likewise, if the victim does not 
subjectively perceive the environment 
to be abusive, then the conduct may 
not be considered to have actually 
altered the conditions of the victim’s 
employment, and there may be no Title 
VII violation. But Title VII comes into 
play before the harassing conduct leads 
to a nervous breakdown.® A discrimi- 
natorily abusive work environment, 
even one that does not seriously affect 
employees’ psychological well-being, can 
and often will detract from employees’ 
job performances, discourage employ- 
ees from remaining on the job, or keep 
them from advancing in their careers.” 

Sexual harassment can take place 
in many different ways. A female 
worker need not be propositioned, 
touched offensively, or harassed by 
sexual innuendo. “Intimidation and hos- 
tility toward women because they are 
women can obviously result from con- 
duct other than explicit sexual ad- 
vances.”8 Stated another way, conduct 
that is directed against women and is 
motivated by “animus against women,” 
that is, conduct that evidences intimi- 
dation of or hostility toward women, 
also creates a hostile work environ- 
ment despite the apparent absence of 
a traditional sexual connotation. Per- 
vasive use of derogatory and insulting 
terms relating to women generally and 
addressed to female employees person- 
ally constitutes such a violation.9 
Vulgar and offensive epithets are 


“widely recognized as not only im- 
proper but as intensely degrading, 
deriving their power to wound not only 
from their meaning but also from ‘the 
disgust and violence they express 
phonetically’”!° In the context of this 
type of sexual harassment, it is not a 
defense to a sexual harassment charge 
if the perpetrator argues that the offen- 
sive and vulgar language was equally 
directed at men and women.!! 


Employer Liability 

According to the U.S. Supreme Court 
in Meritor Savings Bank v. Vinson, 477 
U.S. 57, 106 S. Ct. 2399, 91 L. Ed. 2d 
49 (1986), “Congress wanted courts to 
look to agency principles for guidance” 
in determining an employer’s liability 
for sexual conduct by a supervisor. In 
that regard, the Vinson Court stated: 


While such common-law principles may not 
be transferable in all their particulars to 
Title VII, Congress’ decision to define “em- 
ployer” to include any “agent” of an em- 
ployer, 42 U.S.C. §2000e(b), surely evinces 
an intent to place some limits on the acts 
of employees for which employers under 
Title VII are to be held responsible. Vinson, 
supra 106 S. Ct. at 2408. 


Although the Court in Vinson de- 
clined to issue any definitive rules on 
employer liability, it did make it clear 
that employers are not automatically 
liable for the acts of their supervisors. 
For the same reason, the Court said, 
“absence of notice to an employer does 
not necessarily insulate that employer 
from liability.”!2 

The Court’s reliance in Vinson on 
agency principles is consistent with the 
EEOC’s Guidelines on Sexual Harass- 
ment, which provide in §1604.11(c): 


[AJn employer. . . is responsible for its acts 
and those of its agents and supervisory 
employees with respect to sexual harass- 
ment regardless of whether the specific acts 
complained of were authorized or even for- 


Keep This 
Issue! 


To solve the question of 
“now where did I see that 
article,’ keep this 
December issue which 
prints an author and 
subject index to all 1994 Bar 
Journal articles. The index 
begins on page 77. 
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bidden by the employer and regardless of 
whether the employer knew or should have 
known of their occurrence. The Commission 
will examine the circumstances of the par- 
ticular employment relationship and the job 
functions performed by the individual in 
determining whether an individual acts in 
either a supervisory or agency capacity. 
Citing the last sentence of this provi- 
sion, the Supreme Court in Vinson 
indicated that the EEOC’s Guidelines 
on Sexual Harassment further sup- 
ported the application of agency prin- 
ciples.13 
Typically, an employer will be held 
responsible for acts of “quid pro quo” 
harassment regardless of whether it 
knew or should have known of the 
harassment.!4 In such circumstances, 
a supervisor has made or threatened 
to make a decision affecting the vic- 
tim’s employment status and, therefore, 
has exercised authority delegated to 
the supervisor by the employer. On the 
other hand, the employer should only 
be liable for the creation of a hostile 
environment by a supervisor under 
respondeat superior principles when 
the employer knew or had reason to 
know of the sexual misconduct. !5 
Ways by which actual or construc- 
tive knowledge could be demonstrated 
include, among other things: the vic- 
tim’s filing a complaint to management 
or an EEOC charge; the pervasiveness 
of the harassment, or by evidence the 
employer had “deliberately turned its 
back on the problem” of sexual harass- 
ment by failing to establish a policy 
against it and a grievance mechanism 
to redress it. Moreover, an employer 
should be liable if there is no reason- 
ably available avenue by which victims 
of sexual harassment can make their 
complaints known to appropriate offi- 
cials who are in a position to do 
something about those complaints. Un- 
der that circumstance, an employer 
would be deemed to know of any har- 
assment that occurred in its workplace. 
The Vinson Court stated that “the 
mere existence of a grievance proce- 
dure and a policy against discrimina- 
tion, coupled with [the victim’s] failure 
to invoke the procedure” are “plainly 
relevant” but “not necessarily disposi- 
tive.”16 The Court further stated that 
the employer’s argument that the vic- 
tim’s failure to complain insulated it 
from liability “might be substantially 
stronger if its procedures were better 
calculated to encourage victims of har- 
assment to come forward.”!7 


The EEOC interprets Vinson to re- 
quire a careful examination, in “hostile 
environment” cases, of whether the 
harassing supervisor was acting in an 
“agency capacity.”18 Whether the em- 
ployer had an appropriate and effective 
complaint procedure and whether the 
victim used it are important factors to 
consider. The initial inquiry should be 
whether the employer knew or should 
have known of the alleged sexual har- 


assment. If actual or constructive- 


knowledge exists, and if the employer 
failed to take immediate and appropri- 
ate corrective action, the employer 
would be directly liable under respon- 
deat superior principles.!9 More often 
than not, an employer acquires actual 
knowledge through first-hand observa- 
tion, by the victim’s internal complaint 
to other supervisors or managers, or 
by a charge of discrimination. 

As indicated above, an employer 
should be held liable for the creation 
of a hostile work environment by virtue 
of respondeat superior when it “knew, 
or upon reasonably diligent inquiry 
should have known,’ of the harass- 
ment.2° Accordingly, evidence of the 
pervasiveness of the harassment may 
give rise to an inference of knowledge 
or to establish constructive knowl- 
edge.21 Employers usually will be 
deemed to know of sexual harassment 
that is openly practiced in the work- 
place or well known among employees. 
This often may be the case when there 
is more than one harasser or victim.22 

It is important to emphasize that an 
employee can always file an EEOC 
charge without first utilizing an inter- 
nal complaint or grievance procedure? 
and may wish to pursue both avenues 
simultaneously because an internal 
grievance does not prevent the Title 
VII charge-filing time period from ex- 
piring.?4 The filing of an EEOC charge 
does not allow an employer to cease 
action on an internal grievance” or to 
ignore evidence of ongoing harass- 
ment.2 On the contrary, employers 
should take prompt remedial action 
upon learning of evidence of sexual 
harassment, whether from an EEOC 
charge or an internal complaint. 

The victim’s counsel should focus on 
the issue of whether the alleged har- 
assing supervisor was acting in an 
“agency capacity.”27 This focus will 
necessarily require a determination of 
whether the supervisor was acting 
within the scope of his or her employ- 


ment,?8 or whether the perpetrator’s 
actions can be imputed to the employer 
under some exception to the “scope of 
employment” rule. A supervisor’s ac- 
tions are generally viewed as being 
within the scope of the supervisor’s 
employment if they represent the exer- 
cise of authority actually vested in him 
or her. It will rarely be the case that 
an employer will have authorized a 
supervisor to engage in sexual harass- 
ment. But, if the employer becomes 
aware of sexual misconduct in the 
workplace and does nothing to stop it, 
the employer, by acquiescing, may have 
brought the supervisor’s actions within 
the scope of his or her employment. 
No one should be surprised that an 
employer will be held liable if it knew 
or should have known that sexual 
harassment was taking place in the 
workplace and failed to take appropri- 
ate action to remedy the situation. 
But, will an employer be held liable if 
it was completely unaware of the har- 
assment and could not reasonably have 
known of the supervisor’s misconduct? 
An employer may be held liable for a 
supervisor’s actions if they represent 
the exercise of authority that third 
parties reasonably believe him or her 
to possess as evidenced by the em- 
ployer’s conduct. This is called “ap- 
parent authority.”29 The EEOC be- 
lieves that in the absence of a strong, 
widely disseminated, and consistently 
enforced employer policy against sex- 
ual harassment, and an effective com- 
plaint procedure, employees could rea- 
sonably believe that a harassing 
supervisor’s actions will be ignored, 
tolerated, or even condoned by upper 
management.°° The apparent author- 
ity of supervisors arises from the control 
that they wield over their employees, 
derived from the power to make or 
substantially influence hiring, firing, 
promotion, and compensation decisions. 
A supervisor’s capacity to create a 
hostile environment may be enhanced 
by the degree of authority conferred 
on the supervisor by the employer, and 
the supervisor may rely upon that 
apparent authority to force an em- 
ployee to endure a harassing environ- 
ment for fear of retaliation. From an 
administrative law standpoint, the 
EEOC will generally find an employer 
liable for “hostile environment” sexual 
harassment by a supervisor when the 
employer has failed to establish an 
explicit policy against sexual harass- 
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reach 


(child-réch) n. 


1. Formerly Foster Parents 
Plan, the largest non- 
sectarian sponsorship 
organization in the world. 
Founded in 1937 to help 
needy children and their 
families overseas. 2.A 
way to reach a child and 
family and release them 
from the crushing grip 

of poverty. 3. A wonderful 
thing to do. 4. An easy 
thing to do. 


The above definitions do 
not come from a dictionary. 
They come from the heart. 
If you want to do something 
wonderful for a child and 
family overseas that’s not a 
handout, but something 
that will touch them for 
the rest of their lives, call 
1-800-323-2822. Or fill out 

and mail the coupon 
below. Childreach. 
It'll do your 
heart good! 


YES! I want to know more 


about Childreach 
Name 
Address 
City State Zip 
Phone 


Mail to: Childreach 
155 Plan Way 
Warwick, RI 02886-1099 
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Alternative billing, increased competition 
for clients, and the need for greater efficiency 
are just a few of the new realities in today’s 
law practice. 

At the LEXIS/NEXIS family, we 
understand how your world has changed. 
And we are committed to providing 
productivity tools to help you manage 
that change. 

Tools that provide solutions. 

Solutions for your research with the 
world’s most comprehensive legal, news, 
and business database. 
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ment and did not have a reasonably 
available avenue by which victims of 
sexual harassment could complain to 
someone with authority to investigate 
and remedy the problem.?! 

An employer is not insulated from 
liability by the fact that its supervisor 
was acting entirely for his or her own 
benefit.32 Moreover, an employer can 
be held liable when “it was the em- 
ployer’s delegation of authority that 
empowered the supervisor to act.”33 A 
supervisor need not be “high in the 
business structure” or have “the author- 
ity to hire, fire, or promote” to be 
considered an agent; an agent may be 
a supervisor who is “merely in the 
business’s intermediate structure.”34 
The issue of “whether a person is in a 
position to be considered an agent for 
Title VII purposes is a factual issue for 
the factfinder:”%5 

A recent case discusses agency prin- 
ciples as giving rise to vicarious 
employer liability under Title VII. In 
Karibian v. Columbia University, 14 
F.3d 773 (2d Cir. 1994), the plaintiff 
sued her former employer and supervi- 
sors alleging sexual harassment. The 
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defendant, Columbia University, ar- 
gued that it could not be liable to the 
plaintiff because it did not have notice 
of the harassment and had provided a 
reasonable avenue for harassment com- 
plaints. In reversing the trial court’s 
order granting summary judgment for 
Columbia University, the Court of Ap- 
peals stated as follows: 

We hold that an employer is liable for the 
discriminatorily abusive work environment 
created by the supervisor if the supervisor 
uses his actual or apparent authority to 
further the harassment, or if he was other- 
wise aided in accomplishing the harassment 
by the existence of the agency relationship. 
See Restatement (Second) of Agency §219; 
29 C.F.R. §1604.11(c); see also Hirschfeld v. 
New Mexico Corrections Dep’t, 916 F.2d 
572, 579 (10th Cir. 1990); Sparks v. Pilot 
Freight Carriers, Inc.,3° 830 F.2d 1554, 
1559-1560 (11th Cir. 1987); Watts v. New 
York City Police Dep’t, 724 F. Supp. 99, 106 
n.6 (S.D.N.Y 1989). 


The Karibian decision, together with 
the authorities cited, represents formi- 
dable weapons in the arsenal of 
mechanisms that are available to pierce 
an employer’s often-used defensive 
shield—that it was completely unaware 
of the offending conduct. 


Individual Liability of 
Supervisory Personnel 

For acts of sexual harassment that 
occurred prior to the effective date of 
the Civil Rights Act of 1991, a victim’s 
remedies under Title VII were limited 
to backpay and reinstatement. Accord- 
ingly, joinder of individual supervisory 
personnel in the sexual harassment 
lawsuit provided little, if any, economic 
benefit to the plaintiff. Nevertheless, 
plaintiffs did attempt to make indi- 
viduals parties to sexual harassment 
and other Title VII lawsuits. After the 
passage of the Civil Rights Act of 1991, 
plaintiffs endeavored more than ever 
to join in the lawsuit officers, supervi- 
sory personnel, and other members of 
management in an effort to exceed and 
possibly aggregate the limits imposed 
on the damages recoverable under the 
new law.37 However, there was already 
an existing body of caselaw decided 
prior to the enactment of the Civil 
Rights Act of 1991 dealing with indi- 
vidual liability under Title VII. The 
leading case within the 11th Circuit 
on this topic was Busby v. City of 
Orlando,®® 931 F.2d 764 (11th Cir. 
1991), a Title VII race discrimination 
case. Busby held that the individual 
defendants should have been dismissed 


from the lawsuit and in so ruling, 
stated as follows: 


Individual capacity suits under Title VII are 
similarly inappropriate. The relief granted 
under Title VII is against the employer, not 
individual employees whose actions would 
constitute a violation of the Act [Title 
VII). . . . We think the proper method for 
a plaintiff to recover under Title VII is by 
suing the employer, either by naming su- 
pervisory employees as agents of the 
employer or by naming the employer di- 
rectly. 


Recently, Busby was followed and 
relied on by the Fifth Circuit Court of 
Appeals which refused to impose indi- 
vidual liability against a branch 
manager in a Title VII sexual harass- 
ment case. In Grant v. Lone Star 
Company, 21 F.3d 649, 64 FEP Cases 
1321 (5th Cir. 1994), the Fifth Circuit 
reasoned that Title VII does not permit 
the imposition of liability on defen- 
dants unless they meet the definition 
of an “employer” contained therein.®9 

At the present time, Busby remains 
good law in the 11th Circuit even 
though some have argued that its pre- 
cedential value is weakened in view of 
the fact that it was decided prior to the 
enactment of the Civil Rights Act of 
1991, which provides for recovery of 
compensatory and punitive damages. 
A number of U.S. district courts*® have 
rejected this argument and at least one 
such court, in so ruling, predicted that 
when the 11th Circuit is faced with 
this issue again, it will uphold Busby.*! 


Conclusion 

As the reported incidents and filed 
cases of sexual harassment continue 
to increase, counsel should be fully 
aware of and thoroughly familiar with 
the various legal theories upon which 
the employer can be held liable for the 
acts of its employees in connection with 
actions that may constitute sexual har- 
assment. Ascertaining the specific legal 
form of sexual harassment, i.e., quid 
quo pro or hostile work environment, 
is necessary to formulate the legal 
theory upon which the employer may 
or will be held liable for the acts of the 
perpetrator/employee. Frequently, a 
clear distinction of the legal form of 
sexual harassment may be impossible 
from the facts alleged in the discrimi- 
nation charge or the complaint. Em- 
ployers must be educated to and warned 
about the situations that may impose 
liability on them for conduct of which 
they are totally unaware.0 
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REAL PROPERTY, PROBATE & TRUST LAW 


The Florida Estate Tax: 
Beware the Nuances 


he Florida estate tax! im- 
poses a tax upon the trans- 
fer of estates of both res- 
ident and nonresident de- 
cedents. On its face, the tax appears 
straightforward and, in effect, has rep- 
resented a fair death tax approach. 
Nevertheless, the Florida estate tax 
contains unexpected nuances. 

This article initially provides an over- 
view of Florida estate tax mechanics.? 
Then, it examines the need for sensitiv- 
ity to the tax in drafting estate plan- 
ning documents and paying the tax 
due. 


How the Florida 
Estate Tax Works 

The key feature of the Florida estate 
tax is that it is determined by reference 
to §2011 of the Internal Revenue Code. 
That section provides a credit in deter- 
mining federal estate tax due for “the 
amount of any estate, inheritance, leg- 
acy, or succession taxes actually paid 
to any State or the District of Colum- 
bia, in respect of any property included 
in the gross estate ...” (emphasis 
added).3 

Importantly, the credit will be al- 
lowed only to a specified limit, and 
then only to the extent that Florida 
estate tax has actually been paid. The 
starting point for computing the limit 
is the “taxable estate?’ which is the 
federal gross estate minus allowable 
deductions. From the taxable estate, 
$60,000 is then deducted to arrive at 
the “adjusted taxable estate.” Finally, 
based on this amount, the table set 
forth in Code §2011(b) is used to arrive 
at what is known as the “maximum 
credit amount” allowed. 

The following schedule illustrates 
the computation of the maximum state 
death tax credit amount (note: the 
taxable estate amount is assumed):4 


Practitioners should 
coordinate payment 
of Florida estate tax 
with the federal 
estate tax payments, 
and understand the 
interplay between 
federal and state 
taxes via extensions 


by Louis S. Harrison and 
John M. Janiga 


Taxable estate $ 2,100,000 
- Reduction amount 60,000 
Adjusted taxable estate $2,040,000 


Maximum credit amount 
(based on table in 
§2011(b)): 


Although the Florida estate tax can 
never exceed the maximum credit 
amount allowable on the federal estate 
return, it may in certain cases be less. 
This depends on several factors, in- 
cluding the decedent’s residency at 
time of death and the situs of the 
decedent’s property. 

If at the time of death the decedent 
was a resident of Florida, the Florida 
estate tax is imposed on ail of the 
decedent’s property except real estate 
and tangible personal property located 
in another state.5 The Florida estate 
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tax would equal the maximum state 
death tax credit allowable, but reduced 
by death taxes paid to other states.§ 

If at the time of death the decedent 
was a resident of the United States? 
but not a resident of Florida, the Flor- 
ida estate tax is imposed on the de- 
cedent’s real estate and tangible per- 
sonal property with an actual situs in 
Florida, intangible personal property 
having a business situs in Florida, and 
securities or obligations (e.g., stocks, 
bonds, notes) of Florida corporations.® 
The Florida estate tax would be the 
maximum state death tax credit allow- 
able, multiplied by a fraction, the nu- 
merator of which is the value of the 
property taxable in Florida and the 
denominator of which is the value of 
the decedent’s gross estate.9 


Drafting Estate 
Planning Documents 

One objective of estate planning is 
to reduce a married couple’s overali 
exposure to federal and state death 
taxes. Given this objective, estate plan- 
ners have developed drafting strate- 
gies based on the state death tax credit. 
These strategies revolve around the 
interplay between state death taxes 
and credit shelter/marital deduction 
formulae. 

e Credit Shelter/Marital Deduction 
Formulae 

Credit shelter/marital deduction for- 
mulae provide the vehicle by which 
estate planners can implement a mar- 
ried couple’s objective of minimizing 
death taxes. The formulae represent 
the critical aspect of a tax minimiza- 
tion plan which examines the death 
taxes which will be due at two future 
points in time, initially at the first 
spouse’s death, and subsequently at 
the surviving spouse’s death. 

In the majority of situations, the 


| 


plan includes consideration of a federal 
estate tax credit known as the “unified 
credit,” and the marital deduction. The 
unified credit of $192,800!° effectively 
shields transfers on up to $600,000 
from federal estate tax; the marital 
deduction allows a decedent to transfer 
an unlimited amount of property to a 
surviving spouse free of federal estate 
tax.11 

The typical plan focuses on eliminat- 
ing federal estate tax at the first 
spouse’s death!2 by: 1) carving out of 
such decedent’s estate a “credit shelter 
share” to take advantage of the unified 
credit, and 2) leaving the remaining 
share of the estate to the decedent’s 
surviving spouse to qualify for the 
marital deduction.}8 

Thus, the critical aspect for success- 
ful implementation of a tax minimiza- 
tion plan focuses on the credit shelter 
share—and the formula used to deter- 
mine it—established under the estate 
planning documents. The formula is 
what determines the amount of prop- 
erty which will pass to the credit shel- 
ter share. 

Significantly, although the unified 
credit effectively shields transfers of 
up to $600,000 from federal estate tax, 
that does not mean that the credit 
shelter share formula should be drafted 
to automatically equal $600,000. 
Rather, the credit shelter share for- 
mula has to take into account that this 
$600,000 amount may be reduced or 
increased based on several variables, 
including the state death tax credit.!4 

e Reference to Florida Estate Tax in 
Credit Shelter / Marital Deduction For- 
mulae 

The practitioner should consider 
whether the particular formula used 


for calculating the credit shelter share 
should reference the Florida estate 
tax. Since the amount of the Florida 
estate tax generally will equal the 
state death tax credit, any such refer- 
ence will actually be to the state death 
tax credit. 

Sample credit shelter formulae in- 
clude: 1) “the maximum amount of 
property that will result in no increase 
in federal estate tax payable because 
of credits and deductions (other than 
the marital deduction) allowed to my 
estate,” 2) “after considering all deduc- 
tions and credits available to my es- 
tate, the amount necessary to increase 
my taxable estate to the largest amount 
that will result in no (or the minimal) 
payment of federal estate tax;’ and 3) 
“the largest amount that can pass free 
of the payment of any estate tax by 
reason of credits allowable to my es- 
tate.” Since the term “credit” as used 
in these formulae includes not only the 
unified credit but also the state death 
tax credit, this reference may uninten- 
tionally increase the Florida estate tax 
paid. 

The following example illustrates this 
situation. Assume these facts: 1) de- 
cedent Jane Wilson died a resident of 
Florida owning property with only a 
Florida situs; 2) Jane’s will left all of 
her property to her husband, Jack 
Wilson, via a formula provision which 
provided that the credit shelter share 
was to be the largest amount of prop- 
erty which would result in no increase 
in federal estate tax payable because 
of the unified credit and the state death 
tax credit allowable to Jane’s estate; 
3) Jane made no lifetime taxable gifts; 
and 4) all debts and expenses of Jane’s 
estate are taken and allowed as deduc- 


tions on the federal estate tax return. 

What is the largest amount of prop- 
erty which would result in no increase 
in federal estate tax payable? On these 
facts, if the credit shelter share were 
funded with $600,000, the tentative 
federal estate tax on this amount would 
be $192,800.15 Because of the $192,800 
unified credit, no tax would be payable. 
This result ignores, however, the man- 
date of the formula to consider not only 
the unified credit but also the state 
death tax credit. To account for the 
state death tax credit, the credit shel- 
ter share initially would need to be 
increased to $642,425. This would in- 
crease the tentative federal estate tax 
by $15,697, to $208,497.16 Despite the 
increase, there still would be no federal 
estate tax payable (and, accordingly, 
“no increase in federal estate tax pay- 
able”). The tentative tax would be 
offset by $192,800, the unified credit, 
and $15,697, the state death tax credit 
on $642,425.17 

The state death tax credit, however, 
will only be available if the $15,697 of 
state death taxes are actually paid. 
Because payment of the state death 
taxes must be from the credit shelter 
share,!8 the credit shelter share would 
need to be adjusted from $642,425 to 
account for $15,697 of state death taxes 
paid. 

Jane’s formula, therefore, results ul- 
timately in a $626,728 credit shelter 
share. This produces the following posi- 
tive effects: 1) The marital share is 
decreased by $42,425, thereby pre- 
venting the future payment of federal 
estate tax on this amount, and 2) the 
credit shelter share is increased by 
$26,728; that amount, plus any appre- 
ciation and income, escapes federal 
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estate tax at Jack’s death. 

A negative effect is that state death 
taxes of $15,697 must be paid at Jane’s 
death. Importantly, these state death 
taxes, if not then paid, might have 
been potentially eliminated, decreased, 
or at minimum, deferred had the credit 
shelter share not required considera- 
tion of the state death tax credit. For 
example, in the case of a surviving 
spouse with no taxable estate, no state 
or federal death taxes would have to 
be paid. Accordingly, payment of state 
death taxes at the first spouse’s death 
is unnecessary. Different conclusions 
may obtain in the case of a surviving 
spouse with a taxable estate. 

If the surviving spouse’s maximum 
marginal federal estate tax is 37 per- 
cent, then the payment of state death 
taxes at the first spouse’s passing re- 
sults in no overall death tax savings.!9 
In contrast, if the surviving spouse has 
a taxable estate subject to federal es- 
tate tax at a rate in excess of 37 
percent, then the payment of state 
death taxes equal to $15,697 at the 
first spouse’s passing decreases the 
federal estate tax payable at the sur- 
viving spouse’s death.2° Nevertheless, 
the tax savings are not substantial. 
As a result, when drafting under the 
Florida estate tax scheme, estate plan- 
ners may reference in the formula that 
determines the credit shelter share the 
state death tax credit, but should add 
the following type of clause: “provided, 
however, that consideration of the state 
death tax credit does not increase or 
cause the payment of state death taxes.” 
Retaining the reference to the state 
death tax credit (with the proviso in 
italics above), will protect the draftsper- 
son in the event a client owns property 
or dies in a state other than Florida, 
and that the other state imposes an 
estate tax not tied solely to the state 
death tax credit. 

Nevertheless, in those cases in which 
clients do change domicile from Flor- 
ida, the practitioner should review the 
new state’s death tax laws. For exam- 
ple, in states which impose state death 
taxes, even if there is no federal estate 
tax due, the estate of the first spouse 
to die may want to take advantage of 
the maximum state death tax credit 
that will result in the payment of no 
federal estate tax, even though this 
may increase state death taxes paid. 
In that event, the above proviso should 
not be included in the credit shelter 


Accordingly, 
because the federal 
return is due nine 

months after the 
date of death 

(assuming no 

extensions), the 
Florida estate tax 
return is also due 
at that point 


formula. In making that determina- 
tion, the increase in state death taxes 
must be compared with the anticipated 
decrease in federal estate tax at the 
surviving spouse’s death. Based on this 
analysis, estate planners can deter- 
mine the appropriateness of the above 
proviso in the credit shelter share for- 
mula. 


Payment of Florida Estate Tax 

Generally, the payment of Florida 
estate tax and the filing of the Florida 
estate tax return must occur concur- 
rently. An extension, however, can be 
granted for one and not the other. 

Payment of the Florida estate tax 
and filing of the return is often coordi- 
nated with payment and filing of the 
federal tax and return.?! Accordingly, 
because the federal return is due nine 
months after date of death (assuming 
no extensions), the Florida estate tax 
return is also due at that point. If an 
extension is granted to file a federal 
return, the Florida return need not be 
filed until that extended date.22 Simi- 
larly, if an extension of time is granted 
to pay the tax by the Internal Revenue 
Service, the time to pay the Florida 
estate tax is also extended. The Florida 
estate tax payment extension, how- 
ever, is limited to one year. Other 
extensions may be granted, but the 
aggregate of extensions may not exceed 
10 years.23 With an extension of time 
to pay, interest is charged on the 
unpaid Florida estate tax amount at a 
rate of one percent per month.”4 

Prior to making an extension re- 
quest, the practitioner should consider 
the impact that the timing of state 
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death tax payments will have on the 
availability of the state death tax 
credit.° If the federal estate tax is paid 
in one lump sum (not in installments), 
it will be advantageous to pay Florida 
state death taxes on or before the filing 
of the federal estate tax return and use 
the credit as an offset against federal 
estate tax then owed. This result oc- 
curs because Florida imposes interest 
on extended state death tax pay- 
ments.2® Accordingly, the practitioner 
should not request an extension for 
payment of Florida estate tax in that 
situation because from an overall eco- 
nomic perspective state death taxes 
should be paid on or before the date of 
payment of the federal estate taxes. 

The most difficult interplay between 
the federal estate tax payments and 
Florida estate tax payments occurs if 
the estate elects installment treatment 
under Code §6166 and, at the same 
time, requests an extension or multiple 
extensions to pay the Florida estate 
tax. This scenario adds substantial 
complication to calculation of both the 
federal and state death tax. Consider, 
for example, what happens each year 
as installment payments are made on 
the federal estate tax. Under Code 
§6166, interest is paid on the federal 
unpaid balance. The interest generates 
a deduction, which reduces the taxable 
estate. 

Because the taxable estate is re- 
duced, so is the amount of the state 
death tax credit. This means that fu- 
ture payments owed to the State of 
Florida, as well as past interest paid 
on the unpaid balance, must be 
changed. This then has an impact on 
the future federal estate tax due. 

These situations require a complex 
analysis to determine whether it is 
economically desirable to pay Florida 
estate tax via an extension. This analy- 
sis requires a comparison of the rate 
of return that can be received on the 
unused amounts necessary to make the 
remaining Florida estate tax payments 
versus the federal interest which is in 
effect charged on this unpaid portion.27 

This comparison is complicated by 
one other consideration. The federal 
interest paid is an estate tax deduc- 
tion.28 That deduction decreases both 
the taxable estate and the amount of 
interest that has accrued to that point 
and, therefore, the amount of the re- 
maining installment payment obliga- 
tion.29 
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Although these variables are com- 
plex and interrelated, one rule of thumb 
is that deferral of the payment of state 
death taxes will make sense from an 
economic standpoint partly if there is 
no interest owed on the unpaid state 
death tax balance and if the deferred 
amounts (which will be used to make 
state death tax payments) can be in- 
vested in a vehicle which will experi- 
ence a reasonable return and growth 
rate. Because Florida imposes interest 
of one percent per month on its unpaid 
death tax balance, it is difficult with- 
out a computer program to compare the 
economic benefits of deferral versus 
lump sum payment of Florida estate 
taxes, although lump sum payment 
will certainly be more administratively 
convenient.°° 


Conclusion 

Practitioners must consider the Flor- 
ida estate tax in drafting estate plan- 
ning documents. Moreover, in de- 
termining when and how to pay the 
Florida estate tax due, practitioners 
should carefully coordinate payment 
with the federal estate tax payments, 
and should understand the complex 
interplay between payment of both 
federal and state death taxes via exten- 
sion. 0 


1 Fra. Star. ANN §198.01, et seg. (West 
1993). 

2 Fia. Star. Ch. 198 is entitled “Estate 
Taxes.” This chapter imposes two types of 
tax, an estate tax and a generation-skipping 
transfer tax. Only the estate tax is exam- 
ined in this article. 

3 L.R.C. §2011(A). 

4 LR.C. §2011(b). 

5 Fra. Smr. ANN §198.02 (West. 1993). 
Although §198.02 does not specifically ex- 
empt a decedent’s real or tangible personal 
property located in another state from the 
Florida estate tax, it is settled constitu- 
tional authority that such property may be 
taxed only by the state of its situs. See, e.g., 
Treichler v. Wisconsin, 338 U.S. 251 (1949). 

6 Fra. Star. ANN §198.02 (West 1993). 

7 The Florida estate tax imposes a tax 
upon the transfer of the estates of individu- 
als who are not residents of the United 
States at the time of death. Fia. Star. ANN 
§198.04 (West 1993). This article does not 
address this issue. 

: Fra. Stat. ANN §198.03 (West 1993). 

Id. 

10 T.R.C. §2010(a). 

1 §2056(a). 

12 In large estate situations, it may be 
worthwhile to incur some federal estate tax 
at the first spouse’s passing in order to take 
advantage of the graduated federal estate 
tax rates. 

13 A plan which left all of a decedent’s 


estate to the surviving spouse would also 
eliminate federal. estate tax at the first 
spouse’s death due to the unlimited marital 
deduction. Such a plan, however, would fail 
to minimize the couple’s overall death taxes 
because it would waste one spouse’s unified 
credit. Under that plan, no federal estate 
tax is due at the first spouse’s passing. At 
the surviving spouse’s death, a maximum 
of $600,000 passes to noncharitable benefi- 
ciaries free of estate tax as the result of the 
surviving spouse’s unified credit. 

Under a combination credit shelter/ 
marital deduction plan, at the first spouse’s 
death a credit shelter share is established 
to pass property to either nonspousal, non- 
charitable beneficiaries or to a trust in 
which the surviving spouse is a beneficiary 
(and may even be a trustee if the trust is 
properly drafted), but which is not includ- 
able in the surviving spouse’s gross estate 
for federal estate tax purposes. The credit 
shelter share produces three benefits: 1) it 
passes free of federal estate tax because of 
the unified credit (the marital deduction is 
not applicable to the credit shelter share 
because the property does not “pass” to the 
surviving spouse); 2) at. the surviving 
spouse’s death, the then value of the credit 
shelter share passes to the designated bene- 
ficiaries free of estate tax (the credit shelter 
share is not includable in the surviving 
spouse’s gross estate for federal estate tax 
purposes); and 3) the surviving spouse is 
able to pass additional property free of 
estate tax to the extent of the surviving 
spouse’s unified credit. Thus, at the surviv- 
ing spouse’s death a maximum of $1,200,000 
(plus appreciation and income earned on the 
credit shelter share created at the first 
spouse’s death) passes to the beneficiaries 
free of estate tax. 

14 Other variables include adjusted tax- 
able gifts, other property included in the 
gross estate passing to beneficiaries which 
does not qualify for the unlimited marital 
or charitable deductions, and expenditures 
which are not taken or allowed as deduc- 
tions for federal estate tax purposes. 

The following example illustrates how 
one of these variables, prior adjusted tax- 
able gifts, might impact the credit shelter 


share. Assume the following facts: 1) The 
decedent has a gross estate of $2,000,000, 
administration expenses of $100,000, and 
made lifetime taxable gifts. of $300,000; 2) 
under the terms of the decedent’s will, 
$600,000 of the decedent’s estate was speci- 
fically bequeathed to the credit shelter share 
and the remainder was given outright to the 
surviving spouse; and 3) the administration 
expenses are taken as deductions on the 
federal estate tax return and not as income 
tax deductions. 

Based on these facts, the marital deduc- 
tion equals $1,300,000, which is the 
$2,000,000 gross estate minus the portion 
of the gross estate that does not pass to the 
surviving spouse, $700,000 (the $600,000 
credit shelter share plus the $100,000 of 
administration expenses). Subtracting the 
allowable deductions of $1,400,000 (the mari- 
tal deduction of $1,300,000 plus the admin- 
istration expenses of $100,000) from the 
gross estate of $2,000,000 produces a tax- 
able estate of $600,000. Adding the taxable 
estate, $600,000, to the lifetime taxable 
gifts, $300,000, results in a federal estate 
tax base of $900,000. The tentative federal 
estate tax on this amount is $306,800. To 
arrive at federal estate tax due, this amount 
is reduced by the amount of total gift taxes 
“which would have been payable” with re- 
spect to lifetime gifts made by the decedent. 
In this case, the total gift taxes payable are 
zero (i.e., the transfer tax on $300,000, 
$87,800, minus $192,800, the unified credit 
amount, results in a negative number). The 
unified credit, $192,800, when subtracted 
from the tentative tax of $306,800, results 
in a federal estate tax due of $114,000. 

The reason that this situation results in 
a tax due stems from the fact that the credit 
shelter share should not have been fixed at 
$600,000. A portion of the unified credit, 
$87,800, was used to prevent gift tax from 
being payable on the $300,000 lifetime 
taxable gifts. Accordingly, the credit shelter 
share should have been reduced from 
$600,000 to $300,000. A reduction in the 
credit shelter share to $300,000 would have 
correspondingly increased the share quali- 
fying for the marital deduction to $1,600,000. 
The federal estate tax base then would have 
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been $600,000 ($300,000 taxable estate plus 
$300,000 in lifetime taxable gifts). No fed- 
eral estate tax would have been due because 
the unified credit would fully offset the 
tentative tax on this amount $192,800. 

15 The tentative tax on $600,000 equals 
$155,800, plus 37 percent of the excess of 
such amount over $500,000, $37,000, or 
$192,800. 

16 The tentative tax on $642,425 equals 
$155,800, plus 37 percent of the excess of 
such amount over $500,000, $52,697, or 
$208,497. 

17 If the credit shelter share, and, there- 
fore, the taxable estate, were in excess of 
$642,425, the increase in the federal estate 
taxes owed, at a marginal 37 percent rate, 
would not offset the increase in the state 
death tax credit then available, at a 4.8 
percent rate. Thus, if the credit shelter 
share exceeded $642,425, federal estate tax 
would be due. Since the formula requires 
that no federal estate tax be due, the 
formula prevents the credit shelter share 
from exceeding $642,425. 

18 Payment of the state death taxes can- 
not come from the marital share because 
that would decrease the amount of the 
marital share qualifying for the marital 
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deduction, thereby resulting in federal es- 
tate tax, which would violate the mandate 
of the formula that no federal estate tax be 
due. 

19 The $15,697 of state death taxes paid 
in year one allows an extra $26,728 to pass 
to the credit shelter share ($42,425 minus 
the state death taxes owed, $15,697). Even 
if the $26,728 experiences no appreciation 
between the first and second spouse’s death, 
this means that a minimum of $26,728 will 
pass free of estate tax at the surviving 
spouse’s death. If the state death taxes had 
not been paid, then an extra $42,425 would 
be included in the surviving spouse’s gross 
estate. The federal estate tax on $42,425 at 
a marginal tax rate of 37 percent is $15,697, 
leaving a net to the beneficiaries of $26,728. 

20 If, for example, state death taxes of 
$15,697 are paid in year one, then an extra 
$26,728 ($42,425 minus $15,697) passes to 
the credit shelter share. The credit shelter 
share, plus appreciation and income thereon, 
will pass at the surviving spouse’s death 
free of additional federal estate tax. Thus, 
if the credit shelter share earns 10 percent 
and the surviving spouse dies at the begin- 
ning of the second year following the first 
spouse’s death, an additional $29,401 
($26,728 plus $2,673) pass free of federal 
estate tax at the death of the surviving 
spouse. Had there been no state death taxes 
paid at the first spouse’s death, the surviv- 
ing spouse would have had an extra $42,425 
plus $4,242 in his or her estate, or $46,667. 
At a 55 percent marginal federal estate tax 
rate, the additional federal estate tax is 
$25,667, leaving only $21,000—rather than 
$29,401—o pass to the beneficiaries. There- 
fore, a tax savings of $8,401 is generated 
by the payment of state death taxes at the 
first spouse’s death. 

41 Fa. Star. ANN. §198.13(1) (West 1993). 

22 Id. §198.14. A copy of the federal 
extension request must be filed with the 
Florida Department of Revenue within 30 
days after receipt of the approved federal 
extension. 

23 Td. §198.15(1). 

24 Td. §198.15(1). In addition, any tax due 
on or after July 1, 1991, that is not paid by 
the due date (including extensions) is sub- 
ject to a 10 percent penalty if the failure is 
30 days or less, or a 20 percent penalty if 
more than 30 days. Jd. §198.15(2). 

25 In Technical Advice Memorandum 
(TAM) 8947005, the IRS determined that 
the state death tax credit was intended to 
be effective only as of the date that the state 
death taxes are paid. Specifically, the IRS 
held that the state death tax credit may be 
properly claimed on the federal estate tax 
return only if the state death taxes have 
been actually paid by the later of: 1) the 
filing due date for the federal estate tax 
return, or 2) the first date prescribed for 
payment of death taxes under state law, 
excluding extensions. If state death taxes 
are paid beyond this time constraint, the 
state death tax credit will be allowed, but 
is first effective the date of payment. 

26 The following example illustrates this 
point. Assume these facts: 1) The taxable 
estate equals $700,000; 2) The total federal 
estate tax on a taxable estate of $700,000 


52 THE FLORIDA BAR JOURNAL/DECEMBER 1994 


equals $229,800 which, after use of the 
unified credit, results in a tax owed of 


-$37,000; 3) the adjusted taxable estate is 


$640,000 ($700,000 minus $60,000) which, 
under the Code §2011(b) table yields a 
maximum state death tax credit of $18,000; 
4) the decedent died in Florida, so that the 
state death tax equals $18,000; and 5) the 
Florida Department of Revenue allows for 
payment of the state death tax in 10 equal 
installments (pursuant to multiple exten- 
sion requests). 

If the entire state death taxes are paid 
on or before the last date for filing the 
federal estate tax return, the total tax 
burden will equal $37,000. This represents 
$19,000 in federal estate taxes ($37,000 
minus the $18,000 state death tax credit) 
plus $18,000 in state death taxes. 

In contrast, if the estate pays the state 
death taxes in installments the same amount 
of total taxes, $37,000, needs to be paid on 
or before the time prescribed for filing the 
federal estate tax return. In that event, 
there is no reduction in the $37,000 owed 
in federal estate tax until the state death 
taxes are paid. Although the estate would 
get a refund of its federal tax paid as state 
taxes are actually paid in installments, this 
refund carries with it no interest. See I.R.C. 
§2011(c). In effect, the estate would annu- 
ally pay $1,800 in state death taxes and 
receive back $1,800 from the federal estate 
taxes previously paid. Despite the fact that 
the overall tax burden remains at $37,000, 
the estate will be unnecessarily depleted 
because Florida imposes interest on the 
unpaid state death tax balance. Although 
such interest is deductible from the gross 
estate, Rev. Rul. 81-256, at most 55 percent 
(37 percent in this example) of the interest 
paid results in a federal estate tax savings. 

27 If, for example, the estate defers 
$100,000 in Florida estate tax over a 10- 
year period, a comparison needs to be made 
between the rate of return experienced by 
the $100,000 (or such amount each year 
which remains after the payment of an 
installment) during the deferral period ver- 
sus the federal interest charged as a result 
of the unpaid state death taxes (i.e., had 
state death taxes been paid in year one, 
there would have been a corresponding 
reduction in federal estate tax liability and, 
hence, no interest would have been charged 
on this portion of the reduced federal estate 
tax liability). 

28 See, e.g., Rev. Rul. 80-250. 

29 Id. As a result, a 10 percent interest 
charge to the estate on the deferred portion 
of the federal estate tax liability does not 
cost the estate 10 percent times the amount 
of the deferred federal estate tax; rather, it 
costs the estate 10 percent times such 
deferred tax minus the deferred tax times 
the highest marginal estate tax rate to 
which the estate is subject (i.e., the estate 
tax saved by the deduction generated). 

30 A pragmatic approach is to choose the 
payment method which facilitates overall 
estate administration and decreases the 
costs associated with completing and filing 
multiple state death tax returns and a 
federal estate tax return, or filing for or 
preserving state death tax refunds. 
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FAMILY LAW 


Mize: Florida’s Disenchanted 
Response to the Relocation Dilemma 


n July 1, 1993, the Flor- 

ida Supreme Court ren- 

dered Mize v. Mize, 621 

So. 2d 417 (Fla. 1993), 
resolving the dilemma of parental relo- 
cation disputes. Mize settled a highly 
polarized conflict among the district 
courts regarding review of trial court 
orders which permit, or refuse to per- 
mit, a custodial parent to leave Florida 
with a minor child or children. The less 
restrictive standard, which generally 
permitted a custodial parent’s reloca- 
tion outside the jurisdiction, is demon- 
strated by the Third District’s analysis 
in Hill v. Hill, 548 So. 2d 705 (Fla. 3d 
DCA 1989), review denied, 560 So. 2d 
233 (Fla. 1990). The Fifth District’s 
approach, as reflected in Giachetti v. 
Giachetti, 416 So. 2d 27 (Fla. 5th DCA 
1982), reflected the more stringent test 
disfavoring relocation, more often de- 
clining the parent’s attempt to relocate 
the minor children of the parties. This 
article will review the Mize decision, 
trace the historical basis of the reloca- 
tion problem in Florida and foreign 
jurisdictions and, in view of the Florida 
Supreme Court’s evident disenchant- 
ment with the adversary system as the 
means of resolving relocation disputes, 
offer a prognosis of alternative mecha- 
nisms for determining these highly 
charged family disputes. 


The Mize Decision 

In Mize, the Supreme Court adopted 
the analysis articulated in Hill.1 The 
court noted that because of the infinite 
number of situations that must be 
evaluated in determining the best in- 
terests of the children, there is no 
bright-line test for determining when 
relocation of a child is permissible, and 
that each situation must be indepen- 
dently evaluated. In so doing, the court 
must consider and weigh the six factors 


In Mize v. Mize, a 
six-factor analysis is 
adopted by default 
only because a better 
solution is not 
immediately self- 
evident 


by David L. Manz and 
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articulated in Hill, including: 

1) Whether the move would be likely 
to improve the general quality of life 
for both the primary residential spouse 
and the children. 

2) Whether the motive for seeking 
the move is for the express purpose of 
defeating visitation. 

3) Whether the custodial parent, once 
out of the jurisdiction, will be likely to 
comply with any substitute visitation 
arrangements. 

4) Whether the substitute visitation 
will be adequate to foster a continuing 
meaningful relationship between the 
child or children and the noncustodial 
parent. 

5) Whether the cost of transportation 
is financially affordable by one or both 
parents. 

6) Whether the move is in the best 


interest of the child. (The court be- 
lieves this sixth requirement is a gen- 
eralization of the previous five.) 

In adopting the Hill standard, The 
Mize court quoted approvingly from 
Hill: 


As Judge Swartz stated: So long as the 
parent who has been granted the primary 
custody of the child desires to move for a 
well-intentioned reason and founded belief 
that relocation is best for that parent’s— 
and, it follows, the child’s—well being, rather 
than from a vindictive desire to interfere 
with the visitation rights of the other par- 
ent, the change in residence should ordinar- 
ily be approved.” 


Although adopting the Hill standard 
as the approach that best serves the 
parties and the courts, the majority 
opinion noted the profound deficiencies 
of the Hill test and, indeed, the adver- 
sarial system itself, in resolving these 
disputes: 


This issue presents an impossible problem 
for the children, the parties and the courts. 
We hope society continues to move toward 
an alternative means of resolving these 
types of conflicts that will better serve 
parties than does the adversarial system. 
In the meantime, we believe the approach 
taken by the judges in Hill best serves the 
parties and the court.’ 


In a concurring opinion, Justice 
Barkett attempted to reconcile the Hill 
test with the directives of §61.13(2)(b)1 
(1989), which provides it is the public 
policy of the state that the minor child 
has frequent and continuing contact 
with both parents after the parties 
separate or after the dissolution of 
marriage. Justice Barkett wrote: 


The public policy articulated by the statute 
without question represents the ideal ar- 
rangement. However, in today’s increas- 
ingly mobile society, parents are going to 
have legitimate needs to relocate. . . . This 
fundamental belief, however, must contend 
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with the realities of life in a mobile society 
that values personal and parental auton- 


Justice Barkett closed her opinion 
with the acknowledgment that the ad- 
versarial system is inadequate for re- 
solving these disputes, and expressing 
the hope that parties, in the future, 
could resolve these matters through 
mediation.5 

Justice Shaw, concurring in result 
only, severely criticized the majority 
opinion as directly violative of the 
legislature’s public policy that each 
minor child have frequent and continu- 
ing contact with both parties following 
a dissolution, as provided in F-.S. 
§61.13(2)(b)1 (1989). Justice Shaw 
opined: 


While this ultra liberal standard for re- 
moval may impose a degree of predictability 
on this otherwise confused area of law, it 
does so at a substantial price. This virtual 
per se rule favoring removal denigrates the 
rights of Florida’s noncustodial parents and 
directly violates our legislature’s clear state- 
ment of public policy equating the child’s 
best interests with optimum involvement 
by both parents.® 


Justice Shaw went on to trace the 
development of custody and visitation 
law from common law to the tender 
years doctrine to shared parental re- 
sponsibility in 1982, which is codified 
in F.S. Ch. 61 (1989). That statute’s 
policy, he wrote, is grounded in widely 
recognized social and psychological data 
which stresses the importance of regu- 
lar, frequent contact with both parents 
of the child, and recommendations that 
the child’s relationship with the non- 
custodial parent not be lightly dis- 
turbed or frustrated.” 

The more restrictive approach re- 
jected by the court in Mize was reflec- 
tive of the First and Fifth districts’ 
reasoning that the shared parental 
responsibility statute mandates that 
both parents enjoy frequent and con- 
tinuing contact with the minor chil- 
dren, and that allowing a residential 
parent unilaterally to move the chil- 
dren out-of-state destroys that concept. 
In Giachetti, the polestar of the restric- 
tive analysis, the Fifth District held 
that the court should be empowered to 
restrict the movement of divorced par- 
ents upon a showing that such move- 
ment will violate the terms of the final 
judgment by interfering with the visi- 
tation rights accorded to the nonres- 


idential parent. As noted by the court 
in Giachetti: “Inherent in the visitation 
privileges granted to a noncustodial 
spouse by a judgment of dissolution is 
a command to the custodial spouse 
that such visitation privileges should 
not be unreasonably hampered, hin- 
dered or destroyed.”8 

In McIntyre v. McIntyre, 452 So. 2d 
14 (Fla. 1st DCA 1984), the First 
District held that although restrictions 
on removal of minor children to foreign 
jurisdictions may be necessary to pre- 
serve parental rights, the custodial 
parent can obtain a modification, even 
where a restriction on change of resi- 
dence appears in the final judgment, 
upon a showing of a substantial change 
of circumstances and that the change 
is in the best interests of the child. 

The Fourth District, which later 
adopted the less restrictive analysis 
reflected in the Hill analysis, initially 
restricted removal. In Costa v. Costa, 
429 So. 2d 1249 (Fla. 4th DCA 1983), 
the court, citing Giachetti, restricted 
the primary residential parent from 
relocating the children to Pennsylva- 
nia. The court stated that removal of 
the children would exacerbate the chil- 
dren’s trauma and the visitations with 
their father. The court noted that both 
parents had the fundamental contin- 
ual and permanent obligation to the 
children, which could only be satisfied 
by the love and attention the close 
proximity of the two parents provides. 
The court found that it could best serve 
the children’s interests by restricting 
the primary residential parent from 
relocating outside the state. 


Historical Development 
of Relocation Standards 

The less restrictive analysis, as ap- 
proved by the court in Mize, represents 
a synthesis of several decisions. Ma- 
tilla v. Matilla, 474 So. 2d 306 (Fla. 
3d DCA 1985), represents the genesis 
of the more liberal analysis in Florida. 
The Matilla court endorsed the 
extensive analysis set forth in D’Onofrio 
v. D’Onofrio, 144 N.J. Super. 200, 365 
A.2d 27 (1976), and quoted extensively 
from that opinion, including deline- 
ation of the factors to be considered in 
determining whether the residential 
parent should be permitted to leave the 
jurisdiction: 


The prospective advantages of the move in 
terms of its likely capacity for improving 
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the general quality of life for both the 
custodial parent and children. . . the integ- 
rity of the motives of the custodial parent 
in seeking the move in order to determine 
whether the removal is inspired primarily 
by the desire to defeat or frustrate visitation 
by the noncustodial parent, and whether 
the custodial parent is likely to comply with 
substitute visitation orders . . . the integ- 
rity of the noncustodial parent’s motives in 
resisting the removal. . . and an examina- 
tion of whether there will be a realistic 
opportunity for visitation in lieu of the 
weekly pattern which can provide an ade- 
quate basis for preserving and fostering the 
parental relationship with the noncustodial 
parent.? 


The New Jersey analysis, as adopted 
in Matilla, is the origin of four of the 
six factors found in Mize. In DeCamp 
v. Hein, 541 So. 2d 708 (Fla. 4th DCA 
1989), the Fourth District Court of 
Appeal approved Judge Schwartz’ deci- 
sion in Matilla, and added two more 
requirements in accord with its previ- 
ous opinion in Costa, including: 1) That 
the cost of transportation is financially 
affordable by one or both parents; and 
2) that the move is in the best interest 
of the children. (The court believed this 
sixth requirement to be a sum of the 
previous five.) 

In Hill, the Third District adopted 
the Matilla-Costa analysis and further 
refined the six-part test. In a concur- 
ring opinion, Judge Schwartz articu- 
lated the philosophical foundations of 
this viewpoint, stating: 


This rule inevitably flows, I believe, from a 
consideration of what all acknowledge is the 
touchstone of the issue: the best interests 
of the child. Inasmuch as it is a priori the 
case that those interests have already re- 
sulted in an award of custody to a particular 
parent, either by agreement or court order, 
it follows that the child should live wher- 
ever that residence may be rather than in 
what is by definition the less important 
location of the other parent.!° 


The Second District Court of Appeal 
also adopted the six-part test, in Lend- 
ers v. Durham, 564 So. 2d 1186 (Fla. 
2d DCA 1990). It was against this 
background that the relocation issue 
was resolved by the Supreme Court in 
the Mize case, in which the Hill six- 
part test was adopted in its entirety. 


Post-Mize Decisions 

A survey of post-Mize cases fails to 
reveal any cases in which a custodial 
parent contemplating relocation was 
denied permission to relocate the mi- 
nor children. Justice Shaw’s opinion 


that the Mize decision is virtually a per 
se rule favoring removal and imposing 
a high degree of predictability in this 
area appears correct. In Ciftci v. Mu- 
noz, 627 So. 2d 67 (Fla. 5th DCA 1993), 
the father appealed a trial court order 
allowing a move from Orange County, 
Florida, to Delray Beach, Florida. The 
trial court made specific findings that 
the move was not “designed to frus- 
trate the former husband’s contact with 
the children.” In. affirming the trial 
court, the Fifth District found the trial 
court’s findings to be consistent with 
the criteria established in Mize. 

In Baez v. Baez, 627 So. 2d 1260 (Fla. 
3d DCA 1993), the Third District re- 
versed the trial court’s ruling denying 
the wife permission to relocate with the 
minor children to her native country, 
E] Salvador. The trial court had found 
that the wife had not presented a 
compelling basis for relocating the par- 
ties’ child. The appellate court found 
that the wife had proved the Mize 
factors and that the trial court had 
erroneously applied an incorrect stan- 
dard in denying the wife’s petition to 
relocate. 

In Zak v. Zak, 629 So. 2d 187 (Fla. 
2d DCA 1993), the Second District 
Court of Appeal reversed a trial court’s 
order which restricted the children’s 
residence to within a two-hour drive 
from the father’s residence. The hus- 
band and wife were both doctors. Dur- 
ing the course of the marriage, they 
had moved from Chicago to Brandon 
to Orlando and finally to St. Peters- 
burg. 

The wife sought permission to return 
to Chicago with the children. She was 
offered a job at Loyola Medical School 
which involved a salary increase and 
a multitude of additional benefits. Both 
parties called expert witnesses regard- 
ing the type of visitation the young 
children needed with their father. 

The appellate court remanded the 
case to the trial to apply the Mize 
factors. The court noted, however, that 
the wife appeared to meet all criteria 
under Mize except for factor number 
four (whether the substitute visitation 
will be adequate to foster a continuing, 
meaningful relationship between the 
child or children and the nonresiden- 
tial parent). The court directed the 
trial court to address this factor “in 
light of the substantial financial re- 
sources of the parties.”!! 


Relocation Developments 
Outside Florida 

Notwithstanding the several post-Mize 
decisions, there exists several unan- 
swered questions regarding the reloca- 
tion dilemma, including whether a resi- 
dential parent seeking to relocate must 
successfully meet all six factors to 
justify the move, whether all six fac- 
tors should be given equal weight by 
the court, and the result in cases in 
which all factors are met except factor 
number four. 

Given that factor number four ap- 
pears to be the most fruitful avenue of 
defense for opposing relocation, par- 
ticularly in light of a substantial body 
of psychological authority which em- 
phasizes frequent and continuing con- 
tact between nonresidential parents 
and minor children, a review of New 
Jersey’s approach to the relocation di- 
lemma subsequent to D’Onofrio may 
prove illuminative in answering these 
questions and in speculating as to the 
possible evolution of the relocation is- 
sue in Florida. 

As noted herein, the six-factor ap- 
proach to the relocation dilemma 
adopted by the Supreme Court in Mize 
derives from a synthesis of the four- 
factor test found in the New Jersey 
appellate decision of D’Onofrio and the 
two-factor test articulated in Costa. 
The New Jersey standard found in 
D’Onofrio has been characterized as 
the “real advantage” test, as it essen- 
tially analyzes and determines whether 
the custodial parent establishes a real 
advantage to that parent from the 
move, and once established, then con- 
siders four other factors. The “real 
advantage” test was adopted by the 
New Jersey Supreme Court in Cooper 
v. Cooper, 99 N.J. 42, 491 A.2d 606 
(1984). The court noted that when 
removal of the children is challenged, 
the custodial parent must show there 
is a real advantage to the move, though 
not necessarily a substantial advan- 
tage, and that the move is not inimical 
to the child’s best interests; that is, 
that no detriment to the children would 
result from the move. After the custo- 
dial parent meets the threshold re- 
quirement, the court should consider 
the four-factor visitation require- 
ments. 12 

In Holder v. Polanski, 111 N.J. 344, 
544 A.2d 852 (1988), the New Jersey 
Supreme Court substantially modified 


the D’Onofrio “real advantage” test, 
holding the custodial parent need not 
establish a real advantage from the 
proposed relocation, but that any sin- 
cere, good faith reason for the move 
would suffice. The court determined 
the “real advantage” test wrongly fo- 
cused on the advantages to the custo- 
dial parent in the relocation, and that 
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the focal point of analysis should be 
on the best interests of the children, 
and on the preservation of their rela- 
tionship with the noncustodial parent. 
The Holder decision further modified 
the “real advantage” test by finding 
that once the court determines the 
custodial parent evidences a good faith, 
sincere reason for moving, the court 
should analyze whether the move will 
substantially change the visitation 
rights of the noncustodial parent. If 
not, the court should then consider 
whether the move is inimical to the 
child’s best interest. If, however, the 
move will require substantial changes 
in visitation, the court is then to con- 
sider “the prospective advantages of 
the move, the integrity of the motives 
of the party and the development of a 
reasonable visitation schedule.”!3 

The fundamental change in New 
Jersey’s analysis of the relocation prob- 
lem, as modified by the Supreme Court 
in Holder, is that the emphasis “should 
not be on whether the children or 
custodial parent will benefit from the 
move, but on whether the children will 
suffer from it.”!4 Without question, the 
D’Onofrio analysis, adopted verbatim 
as a substantial portion of the Florida 
Supreme Court’s six-factor test in Mize, 
has been substantially modified. The 
first factor of the Mize standard, “the 
likelihood of the move improving the 
general quality of life for both the 
primary residential spouse and the 
children,” is no longer a factor in the 
New Jersey analysis of relocation 


problems. In New Jersey, the courts 
are not to focus on whether the move 
will improve the quality of life for the 
primary residential custodian of the 
children, but whether the children’s 
quality of life will be compromised and 
suffer as a result of the move. The 
prospective movant need not show a 
real advantage to the move, or that the 
children’s quality of life will improve. 

A New Jersey custodial parent con- 
templating relocation faces a more re- 
laxed threshold to justify relocation 
than under the D’Onofrio standard, as 
evidenced by post-Holder decisions clari- 
fying the parameters of the custodial 
parent’s burden of proof to justify relo- 
cation. In McMahon v. McMahon, 256 
N.J. Super. 524, 607 A.2d 696 (1991), 
the court found that the first prong of 
the Holder test was satisfied when the 
custodial parent’s motivation was that 
she had prospective employment in 
Montana, that the state had a good 
public education system, that the cus- 
todial parent remarried a Montana 
resident, and that many cultural ac- 
tivities were there. In Harris v. Harris, 
235 N.J. Super. 434, 563 A.2d 64 
(1989), the court found that a custodial 
parent’s desire to marry and join her 
fiance in Florida to begin a new life 
were sincere, good faith reasons to 
relocate and, therefore, met the first 
prong of the Holder analysis. 

In Murnane v. Murnane, 229 N.J. 
Super. 520, 552 A.2d 194 (1989), the 
court remanded the case back to the 
trial court because the Holder decision 


MIKE-SHARHIRD “The jury is deadlocked on selecting an 
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had not been rendered when the trial 
court originally decided the custody 
issue using the “real advantage” test. 
The court found that although the 
custodial parent’s rationale for moving 
did not meet the “real advantage” test, 
as defined in D’Onofrio and Cooper, the 
custodial parent clearly established a 
bona fide, legitimate, sincere, and good 
faith reason for removal under the 
Holder analysis, and that “since the 
move would require substantial 
changes in visitation” the trial court 
was to consider on remand whether it 
would be impossible to honor the non- 
custodial parent’s right of visitation 
and yet still recognize the right of a 
custodial parent to move. 

In Winer v. Winer, 241 N.J. Super. 
510, 575 A.2d 518 (1990), the appellate 
court reversed the trial court’s finding 
that a custodial parent not be permit- 
ted to remove the minor children out-of- 
state because the best interests of the 
children would be harmed as a direct 
result of the loss of visitation time with 
the father. The appellate court noted 
that the custodial parent had good 
faith and sincere reasons for relocating 
from New Jersey to Atlanta, but found 
that the trial court failed to make 
findings regarding the establishment 
of the alternative visitation schedule 
if the move were to occur. The court 
pointed out that under the second prong 
of the Holder test, a loss of visitation 
may be mitigated through an alterna- 
tive visitation schedule and the effect 
on the children must be weighed 
against the custodial parent’s freedom 
to move. 

In Zwernemann v. Kenny, 236 N.J. 
Super. 37, 563 A.2d 1158 (1988), the 
court found that the custodial parent’s 
desire to relocate to Florida, based 
upon her alleged increased economic 
opportunity, better climate, and prox- 
imity to her mother, clearly fell within 
the concept of “good faith, sincere rea- 
sons,” and that the movant, therefore, 
met the first prong of the Holder analy- 
sis; however, the court found that the 
powerful relationship between the child 
and the noncustodial parent would suf- 
fer significantly if the custodial parent 
were allowed to relocate to Florida 
because the blocks of visitation in which 
the child would be with the noncusto- 
dial parent would be a major deviation 
from what transpired during the early 
years of the child’s life and would be 
inimical to the child’s best interests. 
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Accordingly, the appellate court denied 
the custodial parent’s proposed move 
from New Jersey to Florida. The Zwerne- 
mann decision appears to be the sole 
post-Holder, New Jersey decision deny- 
ing relocation to the custodial parent. 
The evolution of the New Jersey 
relocation analysis subsequent to 
D’Onofrio offers strong support for the 
contention that courts in other states, 
including Florida, will continue modifi- 
cation of the relocation standard. New 
Jersey’s analysis appears to be evolv- 
ing from a relatively conservative, multi- 
element analysis to a significantly more 
relaxed, flexible standard for justifying 
relocation. To the contrary, Florida’s 
analysis, as established in Mize, fo- 
cuses on a predictable, multi-factor 
analysis now rejected by New Jersey. 


Alternative Dispute Resolution 
of Relocation Issues 

Though Florida law regarding relo- 
cation has been settled by the analysis 
adopted by the Florida Supreme Court 
in Mize, the dynamic aspect of the 
relocation law issue, evidenced at once 
by New Jersey’s modification of the 
D’Onofrio analysis and the Florida Su- 
preme Court’s evident disenchantment 
with the adversary process as a mecha- 
nism of resolving relocation dilemmas, 
offer significant support for the pro- 
position that Florida’s relocation law 
will rapidly evolve, creating alterna- 
tive tests to resolve relocation disputes. 
While the Mize court does not speak 
directly to any specific alternatives, 
the court described the relocation issue 
as “an impossible problem for the chil- 
dren, the parties, and the courts,” and 
expressed the hope that society finds 
alternative means of resolving those 
disputes. It appears implicit in the 
Mize decision that the six-factor analy- 
sis is adopted by default, and only 
because a better solution is not imme- 
diately self-evident. 

Several scenarios are presented as 
possible alternatives. In 1991, the Flor- 
ida Supreme Court approved the rec- 
ommendations of the Commission on 
Family Courts regarding establishing 
a family law section within each 
jurisdiction of the state. The court 
stated the goal of the family court 
system is to establish resolution of one 
family’s disputes within a unified fam- 
ily division within each judicial circuit, 
regardless of the geographical separa- 
tion of courthouse facilities, and that 


the creation of family law divisions 
will provide a better means of resolving 
family law issues. In re: Report of the 
Commission on Family Courts, 633 So. 
2d 14 (Fla. 1994). One judge, following 
a family through dissolution, UCCJA 
proceedings, post-dissolution enforce- 
ment and modification proceedings, and 
all other matters affecting a family, 
may offer a more balanced, thoughtful, 
and reasoned resolution of the crises 
presented when a custodial parent an- 
nounces suddenly he or she is going to 
relocate across the country, than when 
the judge considering the proposed 
move has never seen the parties, much 
less followed their problems from the 
date of the original dissolution peti- 
tion. Additionally, mediation, directed 
by the family law division immediately 
after a custodial parent announces the 
desire to relocate, may offer a means 
of allowing a family to resolve its own 
relocation disputes rather than sub- 
mitting it to the judicial process. The 
consistent criticism of judicial resolu- 
tion of relocation dilemmas is that it 
deprives parties of the ability to resolve 
their own crises, and that self- 
determination, regardless of the degree 
of acrimony, is ultimately a more satis- 
factory resolution of these cases. When 
combined with the family division con- 
cept, mediation may offer more crea- 
tive, better-suited visitation schedules 
as alternatives to preserve the noncusto- 
dial parent’s relationship with the child. 
As evidenced by Justice Shaw’s concur- 
rence in Mize, the most strident criti- 
cism of Florida’s present relocation test 
has been that it would, “denigrate the 
rights of Florida’s noncustodial parents 
and directly violates our Legislature’s 
clear statement of public policy equat- 
ing the child’s best interest with opti- 
mum involvement by both parents.”!5 

A family law division concept, when 
combined with frequent and mandated 
mediation, would appear to offer the 
most flexible and creative way to struc- 
ture alternative visitation schedules, 
thereby constructively addressing the 
criticism of the Mize standard, as ex- 
pressed by Justice Shaw, and may 
resolve the Mize majority’s dissatisfac- 
tion with the adversary system as the 
primary means of resolving relocation 
dilemmas. 

While it appears likely that media- 
tion and other nonadversary mecha- 
nisms may increasingly be used to 
resolve relocation disputes, the adver- 


sary process will unquestionably be the 
means of last resort for many families 
in determining whether a proposed 
relocation request should be granted. 0 
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TAX LAW NOTES 


A Comparison Between 
Florida Limited Liability Companies 
and Florida Limited Partnerships 


n 1982, Florida authorized the 

creation of a limited liability 

company in an effort to lure 

capital into Florida. A limited 
liability company provides its mem- 
bers, which are similar to shareholders 
of a corporation or partners of a part- 
nership, with the benefits of a “pass- 
through” entity for federal income tax 
purposes comparable with a limited 
partnership. However, unlike a limited 
partnership, a limited liability com- 
pany does not require that one of its 
owners have unlimited liability as does 
a general partner of a limited partner- 
ship, or prohibit its members from 
participating in the control of the lim- 
ited liability company’s business in 
order to maintain their limited liability 
status as do limited partners of a 
limited partnership. Notwithstanding 
these benefits, few limited liability 
companies were formed in Florida prior 
to 1992 due to a) the uncertainties 
surrounding the classification of a lim- 
ited liability company as a partnership 
for federal income tax purposes; b) 
whether the limited liability of the 
members of a limited liability company 
would be recognized and respected by 
the laws and courts of other states; and 
c) the imposition of the 5.5 percent 
Florida corporate income tax on the 
annual net income of a Florida limited 
liability company. In fact, during the 
10-year period prior to 1992, only 738 
limited liability companies were formed 
in Florida.? As an alternative to form- 
ing a limited liability company, many 
practitioners have recommended a Flor- 
ida limited partnership with a Florida 
corporation serving as the general part- 
ner, because this limited partnership 
structure generally provides the same 
flow-through entity benefits and the 
same limited liability benefits as a 
limited liability company without the 
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foregoing negative aspects. 

The formation and use of limited 
liability companies have significantly 
increased in 1994. From January 1, 
1994, to September 20, 1994, 579 Flor- 
ida limited liability companies were 
formed (compared with 738 limited 
liability companies formed from 1982 
to 1992), and as of September 20, 1994, 
there were 1,215 active Florida limited 
liability companies and 568 inactive 
Florida limited liability companies. This 
recent explosion in the use of limited 
liability companies is predicated on the 
certainty as to classification of a lim- 
ited liability company as a partnership 
for federal income tax purposes.? In 
addition, by December 31, 1994, at 
least 47 states will have adopted lim- 
ited liability company legislation with 
many of these statutes recognizing the 
existence of foreign limited liability 
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companies and the limited liability 
they afford to their members. Due to 
the resolution of the issues as to classi- 
fication for federal income tax purposes 
and the limited liability status of mem- 
bers of a Florida limited liability com- 
pany in other jurisdictions (and the 
partial resolution of the Florida corpo- 
rate income tax as discussed below), 
many practitioners are re-examining 
the advantages and disadvantages of 
using a Florida limited liability com- 
pany as an alternative to a Florida 
limited partnership. This article exam- 
ines the differences between a Florida 
limited liability company and a Florida 
limited partnership as to their struc- 
ture, state corporate income and fran- 
chise tax consequences, and federal 
income tax consequences. 


Comparison of 
Structure of LLC’s and LP’s 

e Formation of a Corporate General 
Partner 

One of the principal purposes of 
utilizing a limited liability company 
and a limited partnership is the lim- 
ited liability provided to the members 
of a limited liability company and the 
limited partners of a limited partner- 
ship. Members of a limited liability 
company enjoy limited liability.4 Lim- 
ited partners of a limited partnership 
also enjoy limited liability provided 
that such partners do not participate 
in the control of the business of the 
partnership.® To ensure limited liabil- 
ity, the general structure of a Florida 
limited partnership is for a corporation 
to serve as its general partner. Often- 
times some or all of the limited part- 
ners serve as officers of the corporate 
general partner. Furthermore, to facili- 
tate limited liability, the general 
partner generally does not own any 
property other than its interest in the 


limited partnership.® A limited partner 
generally will not be deemed to partici- 
pate in the control of the business 
merely by reason of being an officer, 
director, or shareholder of a corporate 
general partner of a limited partner- 
ship.” 

One major difference between a lim- 
ited liability company and the forego- 
ing partnership structure is the 
formation and maintenance of a corpo- 
ration to serve as the general partner 
of the limited partnership. The re- 
quirement of organizing and maintain- 
ing the corporate general partner for a 
limited partnership adds an additional 
layer of complexity to a limited part- 
nership compared to a limited liability 
company. The corporate general part- 
ner must be organized and capitalized. 
In addition, the shareholders of the 
corporate general partner will prob- 
ably desire a shareholders’ agreement 
to govern the control of the corporate 
general partner and thereby govern 
the control of the limited partnership. 

e Increased Legal Costs 

The legal costs in organizing a lim- 
ited partnership should be greater than 


the legal costs in organizing a limited 
liability company because of the need 
to prepare, and when applicable, file: 
a) a certificate of limited partnership 
for the limited partnership (together 
with an affidavit of capital contribu- 
tion and acceptance of registered agent); 
b) a limited partnership agreement; c) 
articles of incorporation for the corpo- 
rate general partner (together with an 
acceptance of registered agent); d) by- 
laws for the corporate general partner; 
e) a shareholders’ agreement for the 
shareholders of the corporate general 
partner; f) a Form SS-4 for both the 
limited partnership and the corporate 
general partner; and g) a Form 2553 
for the Subchapter S election normally 


-made by the corporate general partner. 


With respect to a limited liability com- 
pany, the practitioner will prepare, 
and when applicable, file: a) articles of 
organization (together with an affida- 
vit of capital contribution and accep- 
tance as registered agent); b) the regu- 
lations of the limited liability company 
(a combination of a partnership agree- 
ment and corporate bylaws); and c) a 
Form SS-4 for the limited liability 
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company. In addition, ongoing admin- 
istrative and legal costs for the limited 
liability company should be lower be- 
cause there is only one entity to main- 
tain compared to two entities for a 
limited partnership. 

e Increased Accounting Costs 

The accounting costs of a limited 
partnership should also be greater than 
that of a limited liability company. A 
tax return must be filed for both the 
limited partnership and the corporate 
general partner’ compared to only one 
tax return filed on behalf of the limited 
liability company.? In addition, the 
limited partners of the limited partner- 
ship will receive a Form K-1 from the 
limited partnership, and if they are 
also shareholders of the corporate gen- 
eral partner for which an S election 
was filed, another Form K-1 from the 
corporate general partner. In contrast, 
members of the limited liability com- 
pany will only receive one Form K-1 
from the limited liability company. 
With a limited partnership, accounting 
books and other financial records must 
be maintained for both the limited 
partnership and the corporate general 
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partner compared to one set of books 
and records for a limited liability com- 
pany. 


Comparison of 
Applicable State Taxes 

e State Corporate Income Tax 

Even though a Florida limited liabil- 
ity company may be taxed as a part- 
nership for federal income tax pur- 
poses, for state law purposes it is taxed 
as a corporation and subject to Flor- 
ida’s 5.5 percent corporate income tax.!° 
Because this state tax is deductible on 
each member’s federal income tax re- 
turn,!! members of a limited liability 
company who are within the highest 
marginal federal income tax rate of 
39.6 percent have a net tax effect from 
the Florida corporate income tax of 3.3 
percent.!2 In contrast, no state corpo- 
rate tax is imposed on a Florida limited 
partnership. 

In order to alleviate the burden of 
the state corporate tax on a Florida 
limited liability company, practitioners 
may recommend that the limited liabil- 
ity company make guaranteed pay- 
ments to its members. The term “guar- 
anteed payment” means any pay- 
ment to a member of a limited liability 
company that is determined without 
regard to the income of the limited 
liability company as provided under 
Code §707(c). Under Technical Assis- 
tance Advisement, Florida Department 
of Revenue, No. 94(C)-001 (Feb. 24, 
1994), guaranteed payments made by 
a limited liability company to its mem- 
bers are deductible for Florida corpo- 
rate income tax purposes. Although 
such payment creates ordinary income 
to the recipient for federal income tax 
purposes, such payment also creates a 
corresponding and offsetting deduction 
to the limited liability company which 
“flows through” the limited liability 
company to its members.!° With proper 
planning, guaranteed payments can 
be used to greatly reduce or eliminate 
the imposition of the Florida corporate 
income tax on a limited liability com- 
pany in a manner comparable to the 
use of compensation and year-end “bo- 
nus” payments to greatly reduce or 
eliminate the federal and state corpo- 
rate income tax application to earnings 
of a Subchapter C corporation. 

e State Franchise Tax and Organiza- 
tional Fees 

Another major difference between a 
Florida limited liability company and 
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a Florida limited partnership is found 
with regard to state franchise taxes 
and organizational fees. The cost to 
form a Florida limited partnership is 
based upon the anticipated amount of 
capital contributions to be made by the 
limited partners, calculated at the rate 
of $7 per $1,000 of such contributions, 
but not to exceed $1,750.14 In addition, 
the cost to form the Florida corporate 
general partner is $70.15 Therefore, the 
total cost to form a Florida limited 
partnership could be as high as $1,820. 
In contrast, the maximum cost to form 
a Florida limited liability company is 
$285.16 The savings in forming a Flor- 
ida limited liability company can be 
substantial. 

The annual state franchise tax for a 
limited partnership also exceeds that 
for a Florida limited liability company. 
The annual state franchise tax im- 
posed upon a Florida limited partner- 
ship is based upon the amount of 
capital contributions made by its lim- 
ited partners to the limited partner- 
ship, calculated at the rate of $7 per 
$1,000 of such contributions, but lim- 
ited to $437.50.17 A supplemental cor- 
porate fee of $138.75 is also imposed 
on the limited partnership.!®8 The an- 
nual franchise tax imposed on the 
Florida corporate general partner is 
$61.25,19 together with an additional 
corporate supplemental fee of $138.75.2° 
Therefore, the maximum annual fee for 
maintaining the limited partnership 
is $776.25. The aggregate annual fran- 
chise tax imposed upon a Florida lim- 
ited liability company is $238.75, which 
is comprised of a $100 annual fran- 
chise tax?! and a supplemental corpo- 


rate fee of $138.75.22 The annual 
savings in forming a Florida limited 
liability company in lieu of a Florida 
limited partnership can be as high as 
$537.50. 

e State Intangible Tax 

Florida imposes a state intangible 
tax based on the value of an intangible 
asset held by a Florida resident on 
December 31 of each year.?? The De- 
partment of Revenue has determined 
that an interest in a limited liability 
company is subject to state intangible 
taxes.24 However, an interest in a 
limited partnership which is not pub- 
licly traded is not subject to the state 
intangible tax.25 The intangible tax 
rate is $2 per $1,000 of value.2® For 
example, if a member’s interest in a 
limited liability company was valued 
at $100,000 on December 31, 1994, the 
member’s intangible tax with respect 
to such interest for 1994 would be 
$200.27 


Comparison of Applicable 
Federal Income Taxes 

e Allocation of Liabilities 

Although a properly structured lim- 
ited liability company is taxed as a 
partnership for federal income tax pur- 
poses, there are several differences 
between a limited liability company 
and a limited partnership with regard 
to federal income taxes. The first vari- 
ance is that, under Code §752, liabili- 
ties of the limited liability company 
will generally be treated as nonre- 
course indebtedness to its members 
because each member’s liability is lim- 
ited under F.S. §608.436. A nonre- 
course liability is defined as a partner- 
ship liability to the extent that no 
partner or related person bears the 
economic risk of loss for that liability.28 
Nonrecourse liabilities are allocated 
first to a partner/member equal to his 
or her share of partnership minimum 
gain determined in accordance with 
special allocation rules under Treas. 
Reg. §1.704-2(d)(1); next to a partner/ 
member equal to his or her built-in 
gain in the property contributed to the 
entity under Code §704(c) (i.e., the 
excess of the fair market value of the 
property at the time of contribution 
and the partnership/limited liability 
company’s basis in the contributed 
property immediately after the contri- 
bution); and finally to each partner/ 
member in accordance with his or her 
share of the profits of the limited part- 


; 


nership or limited liability company.29 
By comparison, only nonrecourse loans 
made to a limited partnership will be 
allocated as nonrecourse liabilities un- 
der Code §752. All other liabilities of 
the limited partnership will be “re- 
course liabilities” because of the unlim- 
ited liability of a general partner of a 
Florida limited partnership under F.S. 
§620.125(2). Recourse liabilities are 
allocated to the partner that bears 
such risk of loss.2° Therefore, with 
respect to a limited partnership, liabili- 
ties other than nonrecourse liabilities 
will generally be allocated initially to 
each limited partner to the extent of 
his or her positive capital account 
balance and any excess liabilities will 
be allocated to the corporate general 
partner of the limited partnership.?! 

The allocation of liabilities to the 
members of a limited liability company 
or the limited partners of a limited 
partnership are of great importance. 
Under Code §752(a), if liabilities are 
allocated to a member or limited part- 
ner, such member or partner is deemed 
to have contributed cash to the limited 
liability company or limited partner- 
ship equal to the amount of the allo- 
cated liabilities. This deemed con- 
tribution increases the member’s or 
partner’s basis in his or her member- 
ship or partnership interest under Code 
§722 and increases the member’s or 
partner’s distributive share of losses 
allocated from the limited liability com- 
pany or limited partnership under Code 
§704(d). Because all liabilities of a 
limited liability company, absent a 
guaranty by a member, are treated as 
“nonrecourse liabilities,’ each member 
will generally receive a pro rata share 
of the accounts payable and other 
liabilities of the limited liability com- 
pany and thereby increase the amount 
of distributable losses to each member 
under Code §704(d). In contrast, these 
liabilities will generally not be allo- 
cated to the limited partners in excess 
of their capital account and, therefore, 
will not increase the amount of dis- 
tributable losses to each limited part- 
ner under Code §704(d). 

e Passive Losses 

Code §469 disallows a deduction for 
passive activity losses and passive ac- 
tivity credits of an individual, trust, 
estate, personal service corporation, or 
closely held C corporation.32 A passive 
activity loss is the amount by which 
the passive activity deductions for the 
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taxable year exceed the passive activ- 
ity gross income for such year,*? and a 
passive activity credit is the sum of all 
credits derived from all passive activi- 
ties during the taxable year.*4 A pas- 
sive activity means any rental activity 
(regardless of the taxpayer’s participa- 
tion in such activity) and any other 
activity that involves the conduct of a 
trade or business and in which the 
taxpayer does not materially partici- 
pate.36 Code §469(i) provides an excep- 
tion to the disallowance of a deduction 
for passive activity losses and passive 
activity credits by allowing any natu- 
ral person to deduct up to $25,000 of 
passive activity losses (or the deduc- 
tion equivalent with respect to passive 
activity credits) attributable to all 
rental real estate activities with re- 
spect to which that individual actively 
participated during the taxable year.37 
Therefore, to deduct any losses or cred- 
its derived from a trade or business, 
the taxpayer must materially partici- 
pate in the activity; and to deduct any 
losses or credits derived from a rental 
real estate activity, the taxpayer must 
actively participate in such activity. 
Under Code §469(h)(2), no interest 
as a limited partner in a limited part- 
nership shall be treated as an interest 
with respect to which a taxpayer “ma- 
terially participates” except as other- 
wise provided in the regulations. Simi- 
larly, under Code §469(i6)(C), no in- 
terest as a limited partner in a limited 
partnership shall be treated as an 
interest with respect to which a tax- 
payer “actively participates” except as 
otherwise provided in the regulations. 
No regulations have been promulgated 


under Code §469(i(6)(C). However, un- 
der Code §469(h)(2), a limited partner 
will be treated as “materially partici- 
pating” in an activity if such partner: 
a) participates for more than 500 hours 
in such activity during such tax year; 
b) has materially participated in such 
activity for any five taxable years dur- 
ing the 10 immediately preceding 
taxable years; or c) such activity is a 
personal service activity and the part- 
ner has materially participated in such 
activity for any three preceding taxable 
years.°8 This material participation test 
is significantly more restricted for lim- 
ited partners than for other taxpayers 
which are allowed to satisfy any one 
of seven tests to be deemed to materi- 
ally participate in an activity. For 
purposes of the “material participa- 
tion” test, a “limited partner” includes 
an individual whose liability for obliga- 
tions of the partnership is limited 
under the law of the state in which the 
partnership is organized to a determin- 
able fixed amount, such as capital 
contributions and contractual obliga- 
tions to make additional capital 
contributions.%9 

With regard to the passive activity 
loss and credit limitations under Code 
§469, members of a limited liability 
company have two very important bene- 
fits over limited partners in a limited 
partnership. First, with respect to the 
“material participation” test, members 
of a limited liability company are not 
limited partners of a limited partner- 
ship. Although the definition of limited 
partners would appear to include mem- 
bers of a limited liability company, it 
may be argued that a manager- 
member of a limited liability company 
should be treated like a general part- 
ner and be allowed to satisfy any one 
of the seven tests in order to materially 
participate in such activity.4° Second, 
there are no regulations currently prom- 
ulgated to determine the “active par- 
ticipation” test for the $25,000 ex- 
ception for rental real estate activities 
under Code §469(i). The definition of a 
limited partner under the “material 
participation” test does not apply to the 
“active participation” test, because such 
definition is limited by its terms to 
Code §469(h\(2) (and not to Code 
§469(i)(6)(C)). Therefore, because mem- 
bers of a limited liability company are 
not limited partners of a limited part- 
nership, the limitation applicable to 
limited partners under Code §469(i) 
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should not apply to members of a 
limited liability company. 

e Self-Employment Income Taxes 
Under Code §1401, self-employment 


income is taxed at the rate of 15.3. 


percent on the first $60,600 of such 
income and 2.9 percent on such income 
in excess of $60,600. Under Code 
§1402(b), “self-employment income” is 
defined generally as net earnings from 
self-employment minus the wages paid 
to such individual during such taxable 
year. Under Code §1402(a), “net earn- 
ings from self-employment” includes a 
partner or member’s distributive share 
of income which is not separately stated 
under Code §702(a) which is derived 
from a trade or business carried or by 
the partnership or limited liability com- 
pany (whether or not such income 
is distributed to the partner or 
member). 

There is an important exception to 
the imposition of self-employment taxes 
for limited partners. Under Code 
§1402(a)(13), the distributive share of 
any item of income or loss from a 
limited partnership to a limited part- 
ner, other than guaranteed payments 
under Code §707(c) paid to that part- 
ner in exchange for services actually 
rendered to or on behalf of the partner- 
ship, is excluded from the definition 
of net earnings from self-employment 
income. The IRS has informally taken 
the position that the exclusion under 
Code §1402(a)(13) is not applicable to 
a member’s distributive share of in- 
come or loss from a limited liability 
company, because a member’s interest 
in a limited liability company is more 
analogous to a general partner’s inter- 
est in a general partnership (which is 
not within the exclusion under Code 
§1402(a)(13)) than to a limited part- 
ner’s interest in a limited partner- 
ship.*! This position is clearly contra- 
dictory to the definition of a limited 
partner under Temp. Treas. Reg. §1.469- 
ST(e\(3)G)(B), and a member would 
have a strong argument to support the 
exclusion of his or her distributive 
share of income or loss from a limited 
liability company from the imposition 
of self-employment income taxes. How- 
ever, until this issue is resolved, the 
treatment to limited partners of a 
limited partnership with respect to 
self-employment income taxes is more 
advantageous than the comparable treat- 
ment to members of a limited liability 
company. 
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e Tax Matters Partner 

A tax matters partner is a person 
who is designated on behalf of the 
partnership to discuss and negotiate 
audit settlements with the IRS. Only 
a general partner may be designated 
by the partners as the “tax matters 
partner” for purposes of partnership 
audits.42 If there is no general partner, 
the IRS is authorized to designate the 
tax matters partner.4? The Internal 
Revenue Code does not define a general 
partner. If the term is deemed to mean 
a partner with personal liability for the 
organization’s liabilities, then no such 
person will exist with respect to a 
limited liability company. Limited part- 
ners who are designated as general 
partners for the limited purpose only 
of being the tax matters partners do 
not qualify to hold such a position.*4 
The IRS’ business plan includes pro- 
posed regulations under Code §6231 
on the designation of the tax matters 
partner for a limited liability com- 
pany.** Until this issue is resolved, 
limited partnerships with a general 
partner designated as a tax matters 
partner have an advantage over lim- 
ited liability companies. 

e Payments Made to a Retiring or 
Deceased Partner 

Prior to January 5, 1993, a partner- 
ship could have made a payment to a 
retiring or deceased partner with re- 
spect to that partner’s share of unreal- 
ized receivables and could have in- 
creased the partnership’s basis in the 
unrealized receivables for the benefit 
of the remaining partners under Code 
§736(a). Because the retiring or de- 
ceased partner is generally in a lower 


federal income tax bracket than the 
remaining partners, this payment struc- 
ture was often used. The Omnibus 
Budget Reconciliation Act of 1993 lim- 
ited the ability of the remaining part- 
ners of a partnership to allocate income 
to a retiring or deceased partner with 
respect to that partner’s share of unre- 
alized receivables. However, Code 
§736(b)(3) continues to allow the re- 
maining partners to make such allo- 
cation provided the retiring or de- 
ceased partner was a general partner 
in a partnership in which capital is not 
a material income-producing factor (i.e., 
a service partnership such as a law 
firm or an accounting firm). If a mem- 
ber of a limited liability company is not 
considered a general partner of a part- 
nership, the payment to a retiring or 
deceased member of a limited liability 
company would be governed by Code 
§736(b) requiring that such member 
recognize capital gain to the extent 
that such payment exceeds that mem- 
ber’s basis in the limited liability com- 
pany under Code §§731 and 741, and 
providing no benefit to the limited 
liability company (and the remaining 
members) absent a Code §754 election. 
Therefore, the tax treatment with re- 
spect to payments made to a retiring 
or deceased member of a limited liabil- 
ity company may not be as flexible as 
payments made to a retiring or de- 
ceased general partner of either a 
service limited partnership or a service 
general partnership. 


Conclusion 

Due to the evolution of limited liabil- 
ity companies, practitioners can no 
longer dismiss utilizing such entities 
based solely on the uncertainty of 
classification for federal income tax 
purposes, the uncertainty of the lim- 
ited liability status for the members 
in other jurisdictions, or the imposition 
of Florida’s 5.5 percent corporate in- 
come tax. In deciding between organ- 
izing and operating as a Florida lim- 
ited liability company or a Florida 
limited partnership, practitioners must 
now consider numerous other factors 
to determine which entity is more 
beneficial to their clients. With a Flor- 
ida limited liability company, organ- 
izational, accounting, and legal costs, 
and annual state franchise taxes will 
generally be less than those costs and 
taxes imposed against a Florida lim- 
ited partnership. Rules relating to the 


a 


allocation of liabilities and the deduc- 
tion of passive activity losses and cred- 
its are more favorable for members of 
a limited liability company than lim- 
ited partners of a limited partnership. 
However, limited partners of a Florida 
limited partnership enjoy an advan- 
tage over members of a Florida limited 
liability company with respect to Flor- 
ida’s corporate income and intangible 
taxes, self-employment income taxes, 
the designation of a tax matters part- 
ner and payments made to a retiring 
or deceased general partner of a service 
partnership. 0 
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obtained by the partnership as fees or for 
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partnership’s business and would be man- 
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tive share of LLC’s income are not excepted 
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did not state that Code §1402(a)(13) was 
inapplicable because all of the members of 
the limited liability company were actively 
involved in its business and were similar 
to general partners of a partnership. 

42 Code §6231(a)(7)(A). 

43 Code §6231(a)(7). 

44 Transpac Drilling Venture v. U.S., 94-1 
USTC 950,067 (Fed. Cir. 1994), aff'g, 92-2 
USTC 950,486 (Cls. Ct. 1992) and 87 T.C. 
874 (1986). 

45 See Treas. Dept. News Release NB- 
2142, Jan. 15, 1993, Partnerships, item 6. 
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iability for personal injury 

and property damage due 

to a bad golf shot seems to 

be a widely misunderstood 
concept among golfers, professionals, 
facility operators, insurance companies, 
and others involved in the golf indus- 
try. The most common misconception 
is that the golfer who hits the shot is 
usually responsible for any resultant 
injury or damages. That is, if Charlie 
slices his drive into a crowd of people 
gathered around an on-course conces- 
sion stand, and somebody or something 
is hurt or damaged, the popular notion 
seems to be that it is Charlie’s fault 
and Charlie’s obligation to pay. Wrong! 

Reported cases holding the golfer 
liable for the results of a bad golf shot 
are rare. Indeed, the decisions that do 
exist generally support the proposition 
that the golfer fulfills the duty of due 
care by not “hitting into” other players 
and hollering “fore” if an off-line shot 
heads toward other people.! Although 
it is understandable why course opera- 
tors (and their insurers) would (and 
do) embrace the notion that the golfer 
is responsible for the consequences of 
a wayward stroke, as indicated, the 
law in most cases holds otherwise. 

Liability in “bad golf shot” cases 
follows traditional tort liability princi- 
ples: To recover, the plaintiff must 
show a breach of duty on behalf of the 
defendant and damages resulting from 
the defendant’s wrongful act. Interest- 
ingly, the courts have been reluctant 
to find any breach of duty (or negli- 
gence) in the mere hitting of a bad or 
wild golf shot, absent a showing that 
the golfer either intended or should 
have foreseen the resultant harm.? 

A representative case illustrating this 
rationale is Rinaldo v. Springville Coun- 
try Club, Inc., 561 N.Y.S. 2d 1006 (N.Y. 
1990). In Rinaldo, the plaintiffs were 
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traveling in an automobile on a road- 
way adjacent to the golf course. The 
defendants had sliced their tee shots 
off the 11th tee, into or over trees 
separating the fairway from the road- 
way. In upholding the trial court’s 
summary judgment order in favor of 
the defendant/golfers, the New York 
Supreme Court stated the following: 


The Court of Appeals (state supreme court) 
has held that the fact that a golfer hits a 
“bad shot” that either slices or hooks is not 
sufficient to permit an inference of negli- 
gence. The mere fact that a ball does not 
travel the intended course does not estab- 
lish negligence. Even the best golfers cannot 
avoid an occasional “hook” or “slice.” Rather, 
the Rinaldos must prove that defendants 
Vogel and McGovern failed to use due care 
in striking the ball.* 


Other courts have applied a similar 
rationale even in the case of touring 
professional golfers who have hit er- 
ratic shots resulting in injury. A good 


example of this is Duffy v. Midlothian 
Country Club, 481 N.E. 2d 1037 (Ill. 
1985). The plaintiff in Duffy was a 
spectator at the 1972 Western Open, a 
“regular” PGA Tour event cosponsored 
by the PGA Tour and the Western Golf 
Association. The relevant facts in Duffy 
were that the plaintiff was standing 
in the rough between the first and 18th 
fairways, near a concession stand, watch- 
ing play on the first hole. Plaintiff was 
struck in the eye by PGA Tour player 
Dow Finsterwald’s tee shot from the 
18th hole (which was hooked into the 
left rough). Although the plaintiff re- 
covered from the sponsor of the golf 
tournament for her injuries, the jury 
specifically exonerated Finsterwald un- 
der the rationale that even a PGA-Tour- 
caliber golfer occasionally hits an off- 
line shot, and to do so is not in and of 
itself negligence. 

As senior PGA Tour player Bruce 
Crampton has been known to comment 
on fellow professionals’ errant shots: 
“right address, wrong street.” 

So, who is responsible when a wild 
golf shot causes damage or injury? As 
indicated in Duffy, the defendant most 
likely to be liable is one who can be 
shown to have breached a legal duty. 
In Duffy, it was the Western Golf 
Association, i.e., the tournament or- 
ganizer, (not Finsterwald) that permit- 
ted the plaintiff to stand in an area 
where it was reasonable for her not to 
be “on guard” respecting shots hit from 
the 18th tee. Query whether Mrs. Duffy 
would have recovered against WGA if 
Finsterwald’s shot had come from the 
first tee, i.e., the hole she was observ- 
ing. Logically, those facts would pro- 
duce a much tougher plaintiff's case in 
view of traditional notions of assump- 
tion of risk, i.e., arguably, spectators 
assume the risk of injury from shots 
they are (or should be) watching.* In 


~ 


sustaining the jury’s verdict in Duffy, 
the court stressed that she was stand- 
ing near a concession stand and, there- 
fore, reasonably believed herself to be 
located out of harm’s way. Conse- 
quently, the WGA’s decision to locate 
a concession stand in an area reach- 
able by wayward tee shots was the act 
of negligence supporting the finding of 
liability.5 

The lesson from these and similar 
cases is that golf course operators and 
designers, as well as tournament or- 
ganizers and sponsors, need to antici- 
pate the occurrence of wayward shots 
(wild slices and big hooks included) 
and take appropriate measures to elimi- 
nate or reduce resultant liability, e.g., 
maintain liability insurance coverage 
and post appropriate signage and warn- 
ings. 

At PGA Tour events, measures to 
manage spectator injury risks are ad- 
dressed through a standardized tour- 
nament liability insurance package and 

_ ticket “disclaimer” language designed 
to alert the ticket holder to the risk of 
being struck by a bad shot. The insur- 
ance program was developed internally 
at the PGA Tour to address the unique 
liability concerns presented by a heav- 
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ily attended professional golf tourna- 
ment.® 

An example of the ticket disclaimer 
language common at tour events is: 
“Ticket holder acknowledges and ex- 
pressly assumes the risk of injuries 
incidental to attending a professional 
golf tournament, including the risk of 
injury due to errant or misdirected golf 
shots.”? 

Accordingly, the answer to the ques- 
tion posed in the title of this article is 
almost certainly “no.” Although yelling 
“fore” may fulfill the golfer’s legal duty, 
facility operators and tournament or- 
ganizers face a more complicated risk 
management challenge. 0 


1 See 53 ALR 4th 282. 

2 Thompson v. McNeill, 564 N.E. 2d 498 
(Ohio 1990). 

3 Rinaldo v. Springville Country Club, 
Inc., 561 N.Y.S. 2d at 1008 (1990). 

4 But see Baker v. Mid Maine Medical 
Center, 499 A.2d 464 (ME 1985). 

5 See also Grisim v. Tapemark Charity 
Pro-Am Golf Tournament, 394 N.W. 2d 261 
(MN 1986). 

6The PGA Tour Tournament Liability 
insurance program is underwritten by the 
St. Paul Insurance Companies and admini- 
stered by the Sedwick Agency in Atlanta. 

71993 PGA Championship (ticket/badge 
disclaimer language). 
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eople do not change their 

constitutions lightly. Care 

is taken because constitu- 

tions set society’s basic 
legal parameters, parameters that can- 
not be easily changed once adopted. 
Constitutions can define legal rights 
and establish the procedures available 
to secure those rights. They can de- 
scribe the structure and role of 
fundamental institutions of govern- 
ment. They can place strong limits on 
government. 

To be effective, constitutions must 
be difficult to change. Yet constitutions 
must be capable of change. To remain 
relevant, constitutions must continue 
to address the important issues of the 
day. Sometimes change comes slowly, 
as broad mandates are interpreted dif- 
ferently over time. Sometimes change 
comes in pieces, as portions of a consti- 
tution are amended. Sometimes change 
is more radical, as one constitution is 
adopted to replace another. 

The 1968 Florida Constitution, the 
constitution that governs Florida to- 
day, is the most recent of six con- 
stitutions that Florida has adopted 
since 1838.1 It is unlike many constitu- 
tions because it not only permits 
change, it encourages change by pro- 
viding numerous methods of amend- 
ment and by requiring periodic review. 

The Florida Constitution has more 
processes for amendment and revision 
than any other state constitution.? 
Amendments can be proposed by the 
legislature,? through the constitution 
revision commission process,‘ by citi- 
zen initiative,> by constitutional 
convention,® and through the taxation 
and budget reform commission pro- 
cess.’ All proposals go to the ballot for 
approval by the voters.® 

The constitution requires periodic 
review of its provisions by two separate 
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commissions. A constitution revision 
commission is created every 20 years? 
to examine the constitution, except in 
the area of tax and budget. It is 
authorized to place proposed constitu- 
tional revisions directly on the ballot. 
A taxation and budget reform commis- 
sion, covering the areas excluded from 
constitution revision commission re- 
view, is created every 10 years, and 
plays a similar role in the tax and 
budget area. The constitution revision 
commission last convened in 1977-78 
and is scheduled to be created again 
in 1997-98. The taxation and budget 
reform commission last convened in 
1990 and is scheduled to be created 
again in the year 2000. 

The concept of automatic, periodic 
review of a state constitution was 
unique when it was included in the 
1968 Constitution.!° Florida is still the 
only state with a regularly appointed 


constitution revision commission with 
the power to submit proposals directly 
to the people.!! Chesterfield Smith, the 
architect of the 1968 Constitution, 
stated in 1968 that: “It is my own 
personal judgment that above all other 
matters, the new provisions in the 
1968 Constitution authorizing means 
for further constitutional changes are 
the most important things in the new 
constitution.”!2 

The constitution revision commis- 
sion is composed of 37 members, and 
includes the Attorney General, 15 mem- 
bers selected by the Governor, nine 
members selected by the speaker of the 
House of Representatives, nine mem- 
bers selected by the president of the 
Senate, and three members selected 
by the chief justice.13 The Governor 
designates the chair, who convenes the 
commission. 

The commission’s charge is to “exam- 
ine the constitution of the state, except 
for matters relating to taxation or the 
state budgetary process that are to be 
reviewed by the taxation and budget 
reform commission” and to “hold public 
hearings, and, not later than one hun- 
dred and eighty days prior to the next 
general election, file with the secretary 
of state its proposal, if any, of a revi- 
sion of this constitution or any part of 
it.”4 

The constitution revision commis- 
sion has been created and performed 
its constitutional function only once, 
in 1978. That commission was also the 
first group of its kind in the United 
States.!5 A threshold issue decided in 
connection with the creation of the 
commission was whether it should con- 
vene following the 1978 legislative 
session and submit its proposals to the 
voters during the 1980 election or 
whether it should convene in 1977 and 
submit its proposals to the voters in 
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1978.16 The Florida Supreme Court 
ruled that the commission should be 
appointed within the 30-day period 
following the adjournment of the regu- 
lar session of the 1977 Legislature and 
should submit its proposals to the Sec- 
retary of State by May 11, 1978.17 This 
schedule did not give the commission 
much time to complete its work.”!8 

The commission was optimistic when 
the task was begun, but its workload 
was considerable. Over 800 potential 
revisions had been suggested for con- 
sideration by the commission, and 230 
issues were earmarked for further 
study.!9 Ten public hearings were sched- 
uled throughout the state and over 500 
witnesses testified.29 Numerous revi- 
sions were proposed to the voters, in- 
cluding major changes like the pro- 
posed abolition of the cabinet system.?! 

All the proposals put on the ballot 
by that commission went down to de- 
feat.22 However, a substantial part of 
the commission’s work bore fruit in 
later years.23 Many constitutional 
amendments adopted in the 1980’s not 
only were influenced by the commis- 
sion’s work, but also they were in 
substantially the same format as pro- 
posals developed by the commission.”4 

The creation of a constitution revi- 
sion commission in the spring of 1997 
will give Florida the last “scheduled 
maintenance” on the bulk of its consti- 
tution until the year 2018, the 50th 
anniversary of the 1968 Constitution. 
This may be our last chance to think 
comprehensively about constitutional 
change in Florida for a long time. Now 
is the time to begin preparing for this 
important opportunity. The commis- 
sion will be appointed in a little over 
two years. The commission itself will 
have only about a year to complete its 
work, and commissioners who have 
legislative responsibilities will be di- 
verted for months during that year 
with legislative work. 

The sooner people start thinking 
about this opportunity, the better the 
process will work. Because people do 
not change their constitutions lightly, 
the people of Florida must come to 
understand the revision commission 
process and must be prepared to con- 
sider the kind of fundamental changes 
that may result from the process, if 
constitutional revision is to succeed. 
That means that first, the nature of 
the process itself must be made clear. 

Many Floridians are completely un- 


familiar with this process. Some did 
not even live in Florida in 1978, the 
last time the process occurred. Second, 
public debate on the substantive issues 
likely to surface during the commission 
proceedings should begin early enough 
that the public can understand the 
issues that may appear on the ballot 
and early enough that the commis- 
sion’s proposals can reflect public sen- 
timent on the issues. The commission 
will have a relatively short time to 
study the constitution and recommend 
changes. If the public is not alerted to 
constitutional revision until that time, 
it may increase the likelihood that 
proposals for change will be, at least 
initially, defeated at the polls, as they 
were in 1978. 

To help increase public awareness 
of this process and the opportunity 
that it represents, the Administrative 
Law Section, the Council of Sections, 
and the Collins Center for Public Policy 
at Florida State University have agreed 
to cosponsor the Conference on the 
Florida Constitution, a program de- 
signed to begin to prepare Florida for 
the constitutional revision process that 
will formally get underway in a little 
more than two years. The conference 
will provide the background informa- 
tion necessary for people to begin to 
give serious thought to the process and 
to their role in making it a success. 

A wide variety of speakers are ex- 
pected. The discussion will reflect a 
national as well as a Florida perspec- 
tive on state constitutions and state 
constitutional change. Discussion will 
range from the role and importance of 
state constitutions today to the history 
and mechanics of the constitution revi- 
sion process in Florida. It will include 
both stories from the past and sugges- 
tions for improving the process in the 
future. The conference is designed to 
be the first in a series of events de- 
signed to enhance public understanding 
of constitution revision and of the sub- 
stantive issues likely to surface during 
the constitution revision process.25 

This one-day conference is scheduled 
to take place on February 6, 1995, in 
the Cabinet Room in The Capitol in 
Tallahassee. Seats are limited and pre- 
registration is required. Preregistra- 
tion forms are available from Jackie 
Werndli at The Florida Bar by phone, 
1-800-342-8060, ext. 5623, or by mail, 
The Florida Bar, 650 Apalachee Park- 
way, Tallahassee, FL 32399-2300.0 
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ith the continuing ex- 
pansion of federal 
criminal legislation,! 
increasing numbers of 
crimes and individuals traditionally 
prosecuted by state authorities are find- 
ing their way into federal court. While 
counsel unfamiliar with federal crimi- 
nal practice will encounter a variety 
of things different here than in state 
courts, perhaps none will be more vex- 
ing than application of the federal 
sentencing guidelines. These guidelines 


come complete with rigid formulas for 


calculation of offense scores and crimi- 
nal history, as well as provision for 
series of adjustments, enhancements, 
and departures. Counsel who is at- 
tempting to negotiate a plea, or worse 
yet, faced with an upcoming sentencing 
after conviction, must understand, at 
a minimum, the core provisions of 
these guidelines. Failure to understand 
this second phase of federal criminal 
practice could well subject clients to 
harsher sentences than deserved and 
attorneys to claims of ineffective assis- 
tance.2 Far from being over, the de- 
fense of the criminal client begins a 
new, possibly more complicated phase 
after the decision to plead guilty or the 
return of a guilty verdict. This article 
will explore basic steps counsel must 
take in preparation of and during this 
second phase of defense. 


Background 

The Sentencing Reform Act of 1984 
provided for the appointment of a sen- 
tencing commission and its develop- 
ment of what is now known as the 
U.S. Sentencing Guidelines. The com- 
mission’s initial guidelines were sub- 
mitted to Congress for approval on 
April 13, 1987, and thereafter became 
applicable to federal sentencing of all 
adults convicted of felonies and Class A 
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misdemeanors occurring on and after 
November 1, 1987.2 The U.S. Sentenc- 
ing Guidelines are constitutional on 
their face, and their application is 
mandatory.* 


Criminal History 

The starting point in sentencing rep- 
resentation is to understand the cli- 
ent’s background and criminal history. 
Guideline sentences are calculated by 
determining and scoring criminal his- 
tory (represented by a horizontal axis) 
and then applying this to an adjusted 
offense level (vertical axis), which is 
largely determined by the facts of the 
case. At the point of intersection of 
these axes, a sentencing range, in terms 
of months’ imprisonment will be found. 
Although these ranges are indexed to 
a number of months’ imprisonment, 
provisions are made for probation, pro- 
bation requiring conditions of confine- 
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ment, and split sentences for those 
falling in the lower ranges of the sen- 
tencing table.5 Miscalculation of either 
the criminal history or offense level 
score can lead to quite a surprise upon 
receipt of the presentence report. 

Matters relating to criminal history 
are covered by Ch. 4 of the guidelines. 
Defendants receive differing numbers 
of “points” for prior sentences depend- 
ing on whether these sentences re- 
sulted in imprisonment, and if so, how 
much.® Sentences resulting from un- 
counseled misdemeanor convictions’ or 
juvenile adjudications® may be counted. 
Other sentences considered stale, 
diversionary,!° or expunged! gener- 
ally may not. When a defendant’s crimi- 
nal history score over-represents the 
seriousness of the defendant’s criminal 
past, a motion to reduce or depart down 
from this score may be made.!2 Conver- 
sely, when this score under-represents 
a defendant’s criminal past or the likeli- 
hood that the defendant may commit 
future crimes, the criminal history score 
may be increased.!* Counsel must also 
keep in mind that independent of the 
guidelines, certain sections of the U.S. 
Code require sentences be doubled or 
enhanced up to life imprisonment when 
prior convictions for enumerated drug,!* 
or violent crime offenses! are present. 
The need to fully appreciate all crimi- 
nal history cannot therefore be under- 
stated. 


Base Offense Level and 
Relevant Conduct 

Under the guidelines, every federal 
crime is assigned its own base offense 
level. The base offense level establishes 
the starting point for guideline conduct 
calculation. From this base level, ad- 
justments are made, either up or down, 
resulting in the adjusted offense level. 

Just as inexperienced counsel may 


predict criminal history scores upon 
only limited knowledge of past conduct, 
so may he or she erroneously compute 
adjusted offense levels. The most com- 
mon reason for failing to predict accu- 
rately the adjusted offense level is 
reliance upon a limited version of the 
offense, often as reflected in the 
charging document. Such reliance fails 
to take into account that offense scores 
are based not just upon the offense of 
conviction, i.e., the charge, but upon 
all “relevant conduct.”!6 Relevant con- 
duct includes “all acts and omissions 
committed, aided, abetted, counseled, 
commanded, induced, procured, or will- 
fully caused by the defendant.”!” All 
conduct thus deemed relevant is in- 
cluded in determining the offender’s 
offense level, and ultimately the range 
of punishment. 

Caselaw interpreting relevant con- 
duct and how it may be used to en- 
hance a defendant’s sentence requires 
close study and understanding. Coun- 
sel must recognize that conduct de- 
scribed in counts of the indictment to 
be dismissed,!® conduct otherwise bar- 
red by the statute of limitations,!9 as 
well as evidence that would be sup- 
pressed and not available at a trial?° 
may all be considered in determining 
relevant conduct. As factual determi- 
nations at sentencing need only be 
established by a preponderance of evi- 
dence,2!_ even conduct described in 
counts of acquittal can, and occasion- 
ally are, included within the scope of 
relevant conduct.22 In conspiracy cases, 
the general rule is that co-conspirators 
are liable for losses occasioned or 
amounts of drugs distributed or agreed 
to be distributed by their coschemers.?23 
Counsel must be on guard against 
runaway offense level scores in these 
types of cases and insist, as is the 
client’s right, on individualized find- 
ings as to the client’s level.24 Counsel 
must also be sensitive to double 
jeopardy issues, although recent case- 
law has watered down this protection 
in the context of sentencing proceed- 
ings.25 

The sentencing guidelines also com- 
pel counsel to consider plea offers more 
closely than before and at an earlier 
stage in the proceedings. Thoroughly 
negotiating the plea prior to its entry 
should preclude relevant conduct “sur- 
prises,” as well as provide opportuni- 
ties for agreement with the govern- 
ment on scope of relevant conduct. 


Caselaw 
interpreting relevant 
conduct and how it 

may be used to 
enhance a 
defendant’s sentence 
requires close study 
and understanding 


Although an independent probation 
investigation may not generally be 
waived,26 counsel and client are far 
better off at sentencing when it can be 
accurately represented that both the 
defense and government concur that 


certain conduct is not “relevant” for. 


sentencing purposes. When these 
understandings are reduced to a plea 
agreement, the government will be 
bound to these restrictive facts,27 and 
a defendant entitled to specific enforce- 
ment of the bargain.28 Herein lies the 
often overlooked advantage of negotiat- 
ing a precharge plea. The charging 
document and plea agreement can be 
tailored to exclude conduct which, if 
included, may otherwise be considered 
“relevant.” This has the further advan- 
tage of offering some predictability to 
a sometimes difficult-to-predict process. 
When opportunities such as this pre- 
sent themselves, they should be seri- 
ously considered, and when appro- 
priate, seized. 


Acceptance of Responsibility 
After the adjusted offense level has 
been computed, the guidelines direct 
consideration of a downward adjust- 
ment for acceptance of responsibility.29 
This section, as amended effective No- 
vember 1, 1992, provides a two-level 
decrease if the defendant “clearly dem- 
onstrates responsibility for his offense.” 
This same section provides a three- 
level decrease in cases in which the 
offense level is 16 or above and the 
defendant: 1) timely notifies the gov- 
ernment of his or her involvement in 
the crime, and 2) timely notifies the 
government of his or her intention to 
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plead guilty, thereby permitting the 
government to avoid preparing for trial 
and saving the court’s resources. Nei- 
ther of these downward adjustments, 
however, should be taken for granted. 
As Application Note 3 to this section 
reminds, “A defendant who enters a 
guilty plea is not entitled to an adjust- 
ment under this section as a matter of 
right.”8° Indeed, a defendant who 
pleads not guilty and puts the govern- 
ment to its burden of proof at trial may 
not be entitled to any reduction under 
this section at all.3! Of course, concern 
for credit under this section should not 
deter necessary pretrial motion prac- 
tice and investigation.°? 

It is also important to understand 
the relationship between this section 
and relevant conduct. In order to qual- 
ify for the two- or three-level down- 
ward adjustment, a defendant must 
admit involvement not only in the 
charged conduct, but also in that con- 
duct deemed relevant.?3 There is no 
partial credit.34 A defendant, however, 
is not required to accept responsibility 
for nonrelevant conduct, even if tempo- 


rally related.25 Although there is a 


split in the circuits, the 11th Circuit 
has held that subsequent criminal con- 
duct, though unrelated to the offense 
of conviction, may be considered in 
denying credit under this section.°® 

Care must be taken not to overlook 
the significance of this section. Fre- 
quently, the difference in a defendant’s 
going or not going to prison is deter- 
mined by the availability of these two 
or three points. 


Downward Departures 

Part K of Ch. 5 of the U.S. Sentenc- 
ing Guidelines provides for departures, 
both upward and downward, from sen- 
tence ranges computed under the guide- 
lines. Courts have seen fit to depart for 
reasons including extraordinary family 
responsibility,?” a first-time offender’s 
aberrant behavior,*® overstatement of 
defendant culpability,29 and one’s 
status as a deportable alien.4° While 
the skilled attorney will consider the 
full range of options described under 
this part and more,*! the most common 
ground for departure is based on a 
defendant’s substantial assistance to 
authorities under §5K1.1.42 Section 
5K1.1 reads that upon motion of the 
government stating the defendant has 
provided substantial assistance, the 
court may depart downward from a 


} 
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guideline sentence. In those instances 
when a defendant is considering coop- 
erating with government authorities 
in hopes of a more lenient sentence, 
counsel must become familiar with this 
section and particularly the prosecu- 
tor’s policies in regard to the filing of 
these motions. The section provides 
that absent a motion from the govern- 
ment, there can be no departure on 
this ground.*? Further, this discretion- 
ary decision on the part of the prosecu- 
tor may not be challenged unless a 
defendant demonstrates an unconstitu- 
tional motive behind the failure to 
act.44 Accordingly, it is essential to 
negotiate up front what type of infor- 
mation the prosecutor is expecting from 
the client before the motion will be 
filed. Self-help attempts by a defendant 
to effect a downward departure under 
this section or Rule 35 are generally 
unauthorized and will not succeed.4® 

The language of §5K1.1 contains no 
limitation on the amount of departure 
that may be awarded once the govern- 
ment has filed its motion, and the 
appellate courts have refused to read 
one in.*®6 Generally, however, reduc- 
tions under this section or pursuant to 
a government-initiated Rule 35 motion 
may only reflect the defendant’s assis- 
tance in the investigation and prosecu- 
tion of others.47 Time is also a factor 
in this area, as §5K1.1 and Rule 35 
motions, if not filed timely under the 
rules, may become time-barred.*® 

Prior to entering into any coopera- 
tion agreement with the government 
in hopes of securing this type of reduc- 
tion, counsel must also become familiar 
with §1B1.8. This section provides that 
self-incriminating information obtained 
during the course of a defendant’s coop- 
eration may not be used against the 
defendant at sentencing if two require- 
ments are met. First, the defendant 
must agree to cooperate, and then, the 
government must agree not to use this 
information against the defendant.*9 
This section is not self-executing. This 
commitment should be obtained, in 
writing, from the government before a 
defendant is allowed to talk or proffer 
any information. 


Other Considerations 

The guidelines contain other adjust- 
ments of which counsel must be aware. 
Whenever possible, government con- 
cessions on the issues of role in the 
offense,°° and more than minimal plan- 
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ning®! should be obtained. Agreements 
on these points, when favorable, should 
always be reflected in the plea agree- 
ment. 

Lastly, counsel must also be careful 
when agreeing to the factual basis in 
a plea agreement. When the elements 
of an offense more serious than the 
offense of conviction are established in 
a plea agreement, the guidelines are 
computed based on the more serious 
offense, not that contained in the 
charging document.®? Further, when a 
factual basis for crimes in addition to 
those charged is contained in the plea 
stipulation, a defendant may be sen- 
tenced for those additional, yet un- 
charged events.5? This is to say, less 
is more. Do not stipulate to any more 
facts than necessary. 


Conclusion 

Sentencing proceedings in federal 
court should be approached carefully, 
especially by those with little experi- 
ence in that arena. While this article 
may not provide a conclusive guide on 
federal sentencing, it does point out 
many of the areas in which problems 
can arise. Close attention to relevant 
guidelines sections, familiarity with 
current caselaw, and a mastery of the 
facts of the case are essential to this 
process. 0 
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ship card or Hertz Member Discount Card for 


identification. 
‘or reservations and coupon details, 
call Hertz at 1-800-654-2210 


CDP# 152030 


Must appear on 


UP TO S15 OFF WEEKEND 


Take advantage of your membership discount 
and save an additional $5 per day, up to $15 off. 
Mention this offer when you reserve and rent a 
mid-size through full-size car (Class C, D, or F) 
for a minimum of two consecutive days at Hertz 
Standard or Leisure Weekend Rates. When you 
arrive, present this coupon and your member- 
ship card or Hertz Member Discount Card for 
identification. 


For reservations and coupon details, 
call Hertz at 1-800-654-2210 


Use th below for additional savi : 
se e coupons below for a tion savings. 
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world benefits. 


@)ith over 5000 locations in 130 
countries, Hertz name and #1 service 
reputation are known worldwide. And 
in order to make sure your business 
and leisure trips go exactly as planned, 
Hertz offers a wide variety of time-saving 
options at more and more locations. 
— 

Computerized Driving Directions 


@)ake advantage of the worlds best 
combination of car rental savings 
and service by calling Hertz at 
1-800-654-2200 and mentioning 
your Hertz CDP# 152030. 


Cellular Phone Rentals 
Hertz #1 Club Gold® 


Express Return 


24 Hour Emergency Road Service 


and much more! 


Take advantage of six bonus coupons from Hertz. 
You'll receive your membership discount plus the value of the offer! 


Weekend Rates are available from noon Thursday 
through noon Sunday. The car must be returned by 
11:59 pm Monday. Thursday weekend rentals must be 
for a minimum of three days. 

This offer is available at participating Hertz locations in 
the U.S. (except Manhattan, NY). Advance reservations 
are required as blackout periods may apply, especially 
during periods of peak demand. This coupon has no 
cash value, must be surrendered on rental and may not 
be used with any other CDP#, coupon, discount, rate or 
promotion. Hertz standard age, driver and rental 
qualifications for the renting location apply and the car 
must be returned to that location. Taxes and optional 
services, such as refueling, are not included and are not 
subject to discount. Call for details. 


COUPON EXPIRES 9/30/95. PC# 60734 


Hertz rents Fords and other fine cars. 


T 
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Periodically, Hertz offers Promotional Rates which give you 
added savings but are not usable with this coupon. If that 
happens, you can still save this offer for another trip as it’s 
good through September 30, 1995. 

This offer is redeemable at participating Hertz locations in 
the U.S. subject to vehicle availability. Advance reservations 
are required as blackout periods may apply, especially during 
periods of peak demand. Highest obtainable upgrade is to a 
Premium (Class G) car. This coupon has no cash value, must 
be surrendered on rental and may not be used with any 
other CDP#, coupon, discount, rate or promotion. Hertz 
standard age, driver and rental qualifications for the renting 
location apply and the car must be returned to that location. 
Call for details. 


COUPON EXPIRES 9/30/95. 
Hertz rents Fords and other fine cars. 
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UP TO $15 OFF A WEEKEND RENTAL FREE ONE CAR CLASS UPGRADE | UP TO$15 OFF A WEEKLY RENTAL 
IMPORTANT RENTAL INFORMATION IMPORTANT RENTAL INFORMATION ' IMPORTANT RENTAL INFORMATION 
Weekend Rates are available from noon Thursday Periodically, Hertz offers Promotional Rates which give you ! Periodically, Hertz offers Promotional Weekly Rates which 
through noon Sunday. The car must be returned by added savings but are not usable with this coupon. If that - give you added savings but are not usable with this coupon. If 
11:59 pm Monday. Thursday weekend rentals must be happens, you can still save this offer for another trip as it’s 1 that happens, you can still save this offer for another trip as 
for a minimum of three days. good through September 30, 1995. | _ it’s good through September 30, 1995. 
This offer is available at participating Hertz locations in This offer is redeemable at participating Hertz locations in ' This offer is available at participating Hertz locations in the 
the U.S. (except Manhattan, NY). Advance reservations the U.S. subject to vehicle availability. Advance reservations : U.S. Advance reservations are required as blackout periods 
are required as blackout periods may apply, especially are required as blackout periods may apply, especially during 1 may apply, especially during periods of peak demand. This 
during periods of peak demand. This coupon has no periods of peak demand. Highest obtainable upgrade is to a ; coupon has no cash value, must be surrendered on rental and 
cash value, must be surrendered on rental and may not Premium (Class G) car. This coupon has no cash value, must ; may not be used with any other CDP#, coupon, discount, 
be used with any other CDP#, coupon, discount, rate or be surrendered on rental and may not be used with any ' rate or promotion. Hertz standard age, driver and rental 
promotion. Hertz standard age, driver and rental other CDP#, coupon, discount, rate or promotion. Hertz ; qualifications for the renting location apply and the car must 
qualifications for the renting location apply and the car standard age, driver and rental qualifications for the renting «| be returned to that location. Taxes and optional services, such 
must be returned to that location. Taxes and optional location apply and the car must be returned to that location. | as refueling, are not included and are not subject to discount. 
services, such as refueling, are not included and are not Call for details. t Call for details. 
subject to discount. Call for details. : 
COUPON EXPIRES 9/30/95. PC# 60734 COUPON EXPIRES 9/30/95. PC# 60745 «| COUPON EXPIRES 9/30/95. FL/CA/AZ/TX $15 PC# 61154 
OTHER $10 PC# 61165 
Hertz rents Fords and other fine cars. Hertz rents Fords and other fine cars. 1 Hertz rents Fords and other fine cars. ; 
UP TO $15 OFF A WEEKEND RENTAL FREE ONE CAR CLASS UPGRADE UP TO $15 OFF A WEEKLY RENTAL 
IMPORTANT RENTAL INFORMATION IMPORTANT RENTAL INFORMATION IMPORTANT RENTAL INFORMATION 


Periodically, Hertz offers Promotional Weekly Rates which 
give you added savings but are not usable with this coupon. I 
that happens, you can still save this offer for another trip as 
it’s good through September 30, 1995. 
This offer is available at participating Hertz locations in the 
U.S. Advance reservations are required as blackout periods 
may apply, especially during periods of peak demand. This 
coupon has no cash value, must be surrendered on rental andj 
may not be used with any other CDP#, coupon, discount 
rate or promotion. Hertz standard age, driver and rentalj 
qualifications for the renting location apply and the car must 
be returned to that location. Taxes and optional services, suc 
as refueling, are not included and are not subject to discount 
Call for details. 


COUPON EXPIRES 9/30/95. FL/CA/AZ/TX $15 PC# 61164 


OTHER $10 PC# 61169 
Hertz rents Fords and other fine cars. 
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came to the International Court 

of Justice in Das Hague, Hol- 

land, because the concept of 

international justice was too 
beautiful to pass by—and I happened 
to be in the neighborhood. 

Also, as a criminal defense lawyer 
these last 15 years representing poor 
people mostly caught red-handed, and 
now and then publishing a few words 
of my travels through the legal nether- 
world, I thought it might make for a 
nice change of pace to climb Olympus, 
so to speak, and see how the interna- 
tional set practices law. 

I was traveling alone, as usual, and 
after a breakfast at The Smit Hotel in 
Amsterdam consisting of cold cuts, 
strange thin dark bread and a pot of 
inky-strong coffee served in a tiny cup, 
I rambled outside and then past the 
Reikmuseum and the Van Gogh 
Museum on the way to the Amsterdam 
Central Station. 

The train ride from Amsterdam to 
Das Hague lasts only 30 minutes, and 
provides a pleasant view of close- 
together. homes and apartments sepa- 
rated by frequent soccer fields with 
boys and girls dashing about in bright 
team colors. Soon the scenery softens 
to lush open fields cross-stitched by 
canals and dikes, more canals and 
dikes, and grazing sheep, goats, and 
cattle. Before long, Das Hague looms 
up—to the extent that any city old and 
graceful and remarkably beautiful can 
be said to “loom.” 

It is crisp and clear outside today— 
36 degrees—and the town and its peo- 
ple so clean and beautiful that one 
seems to have landed in a Disneyland 
display of the site of the International 
Court of Justice: hardly a blade of 
grass out of place, with the towpaths 
through the parks and wooded walks 
displaying a virtual cross-section of fit 


LAWYER Al LARGE 


Notes From a Trial Hack at the 
International Court of Justice 


Although nothing 
that looks perfect 
ever is, Das Hague 
seems to be a perfect 
site to sort out the 
messy disputes and 
complaints of the 
world’s imperfect 
governments 


by Glenn H. Weiss 


and seemingly contented citizens— 
from joggers and business-suited walk- 
ers, to grandma and grandpa pushing 
the baby’s stroller up the slight incline 
of the hill. Although nothing that looks 
perfect ever is, Das Hague seems to be 
a perfect site to sort out the messy 
disputes and complaints of the world’s 
imperfect governments. 

Much like the disputes that eventu- 
ally make their way to the International 
Court, I, too, took a tortuous path to 
justice. Apparently the youthful 
bearded gentleman driving the city 
tram I rode forgot where I was bound, 
and never advised me when we reached 
the drop-off point for the court. My 
suspicions developed when, about 35 
minutes into my ride, a gorgeous line 
of antiquated buildings appeared for a 
second time. 

When I confronted the driver, he 
noticeably chafed before ditching me 
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onto another tram supposedly headed 
in the right direction. Finally I got 
there; just in time to be steered by two 
policemen away from the gates, and 
advised to return at two, when the 
“palace” may or may not be open to 
select members of the public. 

Before I left I was struck by two 
things: first, the view of the court itself 
is fabulous. Sitting in a lively urban 
corner, it is a palace in every sense: 
graceful, massive, cathedral-like, and 
protected by acres of manicured lawn 
filled with gardens and statuary. Sec- 
ondly, I couldn’t help noticing two 
monks, sheathed in maroon cassocks, 
waiting on a bench outside. Their bald 
heads were the color of good coffee. I 
decided I'd get a cup while waiting for 
the gates of justice to open. 

As I was to learn later that day, in 
formal discussions with the rather 
tightly-wound “charge d’affaires” of the 
International Court, whom I will call 
Mr. Allen, construction on the “Peace 
Palace” was begun in 1903, helped 
along by a $1.5 million donation by 
Andrew Carnegie. The International 
Court opened for business in 1913 and 
is comprised of the Court of Arbitra- 
tion, which is made up of 75 country 
members and is not part of the United 
Nations, and the International Court 
of Justice, which is part of the United 
Nations. 

Meanwhile, I had time to kill and a 
good pair of walking shoes so I saddled 
up my back pack and strode on as with 
purpose. 

Soon I was entangled in a mob of 
strollers pressing through the narrow 
walkways of this old city. This part of 
town felt like an outdoor mall, with 
every inch taken up with shops and 
stores and restaurants—and busi- 
nesses—but most of the architecture 
was lovely, the people dressed more 


Sitting in a lively urban corner, the International Court of Justice is a palace in every sense: 
graceful, massive, cathedral-like, and protected by acres of manicured lawn filled with gardens 
and statuary. 


interestingly that you andI. Whenthe what Mr. Allen calls “the palace 
narrow streets suddenly changed direc- gardens.” 
tion, the scenery and atmosphere I wondered if the international law- 
changed too: from a row of expensive yers who practiced here ever got used 
dress shops to a hidden cul-de-sac to the formal beauty of the palace and 
where several hoods leaned against a_ treated it as just another courtroom to 
car parked sideways in the middle of battle in. For my part, on the other 
the street. They appeared to be en- extreme, I once argued cases inside a 
gaged in negotiations. hospital’s mental ward, once a week for 
As I learned later from the fastidious six months, on behalf of incompetent 
Mr. Allen, there also takes place a good clients, and I'd also participated in 
deal of negotiations and debate at the hearings and taken depositions in a 
International Court of Arbitration. makeshift “courtroom” set up inside 
For instance, lawyers there are still Florida State Prison, a hundred yards 
debating in international law the very from “death row” and Florida’s electric 
meaning of the word “nation.” They chair. For me, each of those bleak 
conduct their discussions in style: The settings in time became mere back- 
arbitration courtroom itself has seat- ground, white noise I was unaware of, 
ing for 48 spectators, six chairs for the and all I knew and that mattered was 
judges, and a ceiling of seven layers of the business at hand—questions, argu- 
solid oak, all dovetailed, no nails. ments, objections—representing a 
Everywhere in the Peace Palace—as_ client. But ugliness is less distracting 
Mr. Allen refers to the building and than beauty, at least for me, so I 
grounds—are paintings, sculpture, tap- suppose I belong in the legal trenches, 
estries, glasswork, and furniture not the legal palaces. 
worthy of the finest museum, which is A few minutes of two to be exact, I 
what the Peace Palace really is: a arrived back at the International Court 
cathedral to justice, furnished like a of Justice, crossing the street just in 
museum, extravagant, opulent and very time to be nearly struck down by a 
beautiful, all resting on 23 acres of pretty blue dump truck. I looked for 
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the monks on the bench but they were 
gone—replaced, by a group of seven 
American law students, waiting to visit 
the court. 

At exactly two we were met at the 
gates by Mr. Allen himself, nattily clad 
in soft grey slacks, blue blazer, pressed 
white shirt and medallion tie, his thick 
grey hair brushed straight back over a 
slightly imperious brow, who regret- 
fully informed us that there weren't 
enough of us to justify a tour. We 
whined like lawyers for awhile until 
he changed his mind and let us in, 
thereby ruining whatever plans he had 
of an afternoon nap. 

Once inside the palace, Mr. Allen 
escorted us everywhere. Over the mar- 
ble floors (a gift from Italy), past a bust 
of Czar Nicholas II, over a different 
marble mosaic floor (which took three 
French artists over three years to com- 
plete), into the Japanese room (with 
one of the largest tapestry rugs in the 
world), under a hand-painted ceiling, 
behind stain-glassed windows, past or- 
nate clocks (gifts from Switzerland), 
and eventually through every inch of 
the palace—including the law library, 
which has over 500,000 books on inter- 
national law alone. 

The courtroom of the International 
Court of Justice is large, serious- 
looking, and ornate. The main gallery 
is comprised of 112 seats (for ambassa- 
dors, their counsel, and others), looking 
up upon 15 chairs for the judges. 

The International Court has been 
operational since 1922 and is the 
world’s only forum for resolving legal 
disputes between states. The judges 
are selected by the United Nations 
Security Council to serve nine-year 
terms. The present panel of judges 
come from Poland, Italy, Algeria, China, 
Norway, Russia, Guina, Nigeria, Sri 
Lanka, and France; the president of 
the panel is from England, the vice 
president from Japan. 

I asked Mr. Allen if I could interrupt 
his presentation to ask another ques- 
tion. (I had asked a great many 
questions already, and I could detect 
the slightest pull of impatience around 
his eyes.) 

“Can you give me an example of the 
kinds of disputes between nations the 
court actually hears?” I asked. 

“Well, you see,” he said, “Canada 
may sue the United States over fishing 
rights.” 

“Yes,” I encouraged him. 


’ 


“And,” he continued, “Holland once 
sued Belgium over 23 acres of disputed 
land. Holland won and got bigger.” 

I then asked: “You use the word 
hearings and readings as if they are 
the same. What’s the difference?” 

“Ask an American jurist!” he shot 
back testily. 

Mr. Allen then looked upward, relax- 
ing somewhat like an actor returning 
to his script, and told us that the huge 
crystal chandelier overhead weighed 
1,750 kilograms. 

I noticed two podiums with micro- 
phones and an easel set in the open, 
in front of the judges. I imagined my 
own fear if I were behind that podium 
trying to remember facts and cases, 
trying to make my points logically and 
calmly. 

“Are those podiums where the law- 
yers stand and argue their cases?” I 
asked Mr. Allen. 

He said yes. 

“Can anyone come in and watch the 
hearings?” I asked again. 

He said, only by written invitation. 

“How long do the hearings last?” I 
wanted to know. 

Mr. Allen stopped walking, and the 
seven young American law students 
stopped too. It was hard to tell whether 
the students were annoyed with my 
interruptions, as Mr. Allen was, or on 
my side, in the quest of real disclosure. 

He raised his chin and entered 
thought. “Last year,” he said, “we had 
one trial that began April 1st and went 
every day till the end of June.” 

“Are they interesting to watch?” I 
asked, imagining that Mr. Allen had 
quite a fascinating job, working out of 
the Peace Palace and watching cool 
trials all day. 

“Most of the trials are pretty dreary,” 
he said. “If you’ve seen one or two, 
you’ve seen them all.” 

I scribbled down what he’d said in 
my travel journal. 

He peered at me. “What are you 
writing all the time?” he demanded. 
“Are you a journalist?” 

I got a little scared; I began to worry 
that he might have my journal confis- 
cated. I'd already seen several palace 
police and I didn’t know the rules they 
played by. I could certainly live with- 
out my notes from the International 
Court, but ’'d written nine poems since 
Id arrived in Europe and losing them 
would hurt. 

“No, sir,’ I smiled assuringly. “Just 


I noticed two 
podiums with 
microphones and an 
easel set in the open, 
in front of the 
judges. I imagined 
my own fear if I 
were behind that 
podium trying to 
remember facts and 
cases, trying to 
make my points 
logically and 
calmly 


a lawyer and teacher. I write some 
too.” 

Mr. Allen glared at me. 

“What you are writing,” he said, “an 
American judge will read and I will get 
sacked.” 

I turned my back and wrote that 
down, too. 

When I turned around again, he was 
still glaring; then suddenly, as if he 
had swallowed something that tasted 
delicious, he made a broad grin. I 
figured my poems were safe. 

At four o’clock Mr. Allen escorted us 
back to the marble-floored entrance of 
the International Court. Our tour had 
ended, leaving me with the feeling that 
Mr. Allen was more than ready to have 
his peaceful world all to himself again; 
he wanted his visitors to go. He looked 
none of us in the eye and seemed a man 
grown dependent on the orderliness of 
his space, which we—or more correctly, 
I—had disturbed. Most of us draw 
comfort from a room or apartment or 
home; Mr. Allen was hooked on an 
entire Peace Palace. 

On my way out I stopped to say 
goodbye to Mr. Allen. He was standing 
by a desk near the front door, looking 
downright debonair—a word I don’t 
just throw around—and making light 
talk with a couple of palace guards. 

He shook my hand warmly when I 
thanked him for the fine tour. I smiled 
and apologized for any inconvenience 
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all my questions may have caused. He 
said something to the effect of, “Not at 
all.” As I was walking away, I turned 
to tell him that any piece I wrote would 
show him off nicely, but he was back 
talking to the palace guards. They 
were nodding politely and he was en- 
joying himself, so I just left. 

On the tram ride back to the Das 
Hague train station, I thought of the 
plain little courtroom I'd be trying my 
serious cases in when I got back to 
Gainesville and of the sometimes an- 
gry or frightened or mistrustful indigent 
defendants it is my chosen career to 
represent. For better or for worse, 
there would be no 1,750 kilogram chan- 
deliers over my head in Florida; no 
ambassador-clients by my side. 

When the train arrived at Amster- 
dam Central Station, it was cold 
outside. But I still walked the two 
miles or so to my room at The Smit 
Hotel. It was a tiny room, not much 
bigger than a Cadillac. Tonight I would 
try my luck at the casino again. If I 
won, I would treat myself to a good 
Indian meal. I threw off my jacket and 
sweater and shoes and lay down on the 
narrow bed. I smiled, amused at my 
sheer contentment with my life. 


Glenn H. Weiss is the felony division 
chief with the public defender’s office 
in Gainesville. He is also an adjunct 
professor of criminology and law at 
the University of Florida. 
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Loose Among the Lambs 
by Jay Brandon 
Reviewed by Sally Bond Mann 

While an inventive plot propels the 
novel to a dramatic conclusion, the 
storytelling of Jay Brandon’s latest 
courtroom drama leaves the critical 
reader searching the shelf for meatier 
works. Differing substantially from 
Scott Turow’s intense yet vulnerable 
characters, Mr. Brandon’s actors are 
painted with the broad brush of medi- 
ocrity. The first-person protagonist, San 
Antonio’s district attorney, moves 
through his self-centered little world 
without deliberative reflection on much 
of anything, and while the reader knows 
“who did it” on page 40, the brilliant 
D.A. doesn’t until page 79. 

Investigating and prosecuting a 
series of child molestations, Mark Black- 
well is also vaguely interested in his 
own re-election campaign which con- 
veniently occurs the day after the jury 
verdict in the case. The story moves 
along smoothly from the D.A’s tele- 
vised arrest of the alleged abuser (who 
turns himself in), the dismissal of the 
cases when the suspect recants, and 
the surprising (?) arrest of the real bad 
guy. Although details of the crime and 
the accused’s behavior are adequate, 
the narrative is often oblique in its 
description of pretrial activities or rea- 
sons behind specific legal procedures. 
The author does, however, convey quite 
well the demeanor and testimony of 
the state’s chief witness, a 10-year-old 
boy. 

While the story is indeed compelling, 
Mr. Brandon’s novel would benefit from 
some editorial wordsmithing—unless, 
of course, he is cleverly displaying the 
district attorney’s lack of verbal sophis- 
tication. The descriptions of profes- 
sional women tend to be physical, 
characterizations of police investiga- 
tors and nongovernmental lawyers are 
somewhat condescending, and the por- 
trait of an abused overweight child is 
unnecessarily offensive (“aberration,” 
“waddled,” and “revolting”). The author 
(or his editor) lacks a master’s grasp 
of imaginative vocabulary and appro- 
priate syntax. Dialogue is simplistic 
or unrealistic at times, punctuation is 
often inaccurate, and transition be- 
tween scenes and speakers frequently 
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omitted. 

A practicing attorney, the author 
previously served in the district attor- 
ney’s office and the court of appeals in 
San Antonio, Texas. Published by 
Pocket Books ($22—372 pp.), Loose 
Among the Lambs is Jay Brandon’s 
sixth novel. 


Sally Bond Mann is staff attorney for 
the House of Representatives’ Select 
Committee on Agency Rules and Ad- 
ministrative Procedures in Tallahas- 
see, and is a member of The Florida 
Bar Journal Editorial Board. 


Janet Reno, 

Doing the Right Thing 
by Paul Anderson 
Reviewed by C.D. Rogers 

The most interesting—and contro- 
versial—pages in Faul Anderson’s new 
book Janet Reno focus on “her legen- 
dary intransigence on matters of per- 
sonal principle” which results in 
passages of legendary imaging instead 
of analyses of legal matters in the 
hands of the Attorney General of the 
United States. 

The integrity, Anderson asserts, “can 
be an inconvenient attribute in the 
political world, one that could spell her 
downfall.” Yet, he admits in his epi- 
logue that she stands tall at Waco and 
with Whitewater. Even with the “spin 
cycle” the Washington Post and the 
New York Times put her through, she 
holds her own. Responding to the me- 
dia’s wash, she cites Lincoln: “I do the 
very best I know how... . If the end 
brings me out all right, what is said 
against me won’t amount to anything. 
If the end brings me out wrong, ten 
angels swearing I was right would 
make no difference.” 

Her best brings her at age 39 to head 
the state attorney’s office in Dade 
County which handled in 1978 “forty 
thousand misdemeanors and fifteen 
thousand felonies a year” (in 1981 
25,000 felonies). 

When Anderson, in journalistic style, 
catalogues example after anecdote of 
her time in Miami through two chap- 
ters in the middle of his book, he is at 
his best. Here, he reveals what “doing 
the right thing” means to Reno. 

Using terms such as “holistic,” “crea- 
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tive” and “part crime fighter, part 
social worker,’ Anderson describes her 
approach to law: concerns with preven- 
tive programs for children’s develop- 
ment, with trust in the legal system, 
and with cooperation (or parallelism?) 
with the DEA in tracking drug smug- 
glers. She, the administrator, can cre- 
ate the drug court “to give first offenders 
another chance,’ organize her over- 
loaded staff “to file lawsuits against 
owners of rundown apartments” to 
break crime cycles of poor neighbor- 
hoods, develop programs to lessen do- 
mestic violence, create a victim’s 
advocacy program, advocate “commu- 
nity policing,’ and work with the U.S. 
attorney’s office (or the Department of 
State) in “cross-designated” cases. Mi- 
ami’s “top cop” is ready for the national 
spotlight. 

In the final third of his book, Ander- 
son sounds like the Herald’s political 
reporter in Washington, which he is. 
He reviews the nomination process 
through the drop-out of Zoe Baird and 
Kimba M. Wood, the organization of 
Reno’s staff, the issues demanding at- 
tention—Bill Sessions tie to the FBI, 
the bombing of the World Trade Cen- 
ter, the proposed FBI/DEA merger, 
immigration, and the national crime 
bill. Although Anderson is at his best 
when he writes of Reno in Miami 
(which he has covered for 12 years), his 
anecdotes and human interest asides 
contain clues both to the complexity of 
Reno and of imaging. 

These paradoxical legendary images 
include tell-tale friendships with politi- 
cally-connected Richard Gerstein, Bob 
Graham, Talbot D’Alemberte, Gerald 
Lewis, Sam Dash (Watergate prosecu- 
tor), Marian Wright Edelman (founder 
of Children’s Defense Funds whose 
former chair is Hillary Rodham Clin- 
ton), and with Harvard University and 
the Miami Herald. Yet, the sense of 
right—the heart of the legend—comes 
straight from Henry and Jane Reno— 
themselves legendary individualists 
who instill in the seventy-eighth attor- 
ney general “matters of personal 
principle.” 

Janet Reno, Doing the Right Thing is 
published by John Wiley and Sons, 
Inc., New York, and sells for $22.95 
(328 pp.). 
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